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A.1 A Closer Examination of Period 1

One concern that arises in the analysis of Period 1 is that there is not a lot of variation

in the divided government measure during this time period. Indeed, only six years of this

period feature divided government. In order to assess the robustness of our findings reported

in the main text, we consider the effect of ideological distance between the president and the

average of the House and Senate medians in a given year (as measured by DW-NOMINATE

scores) as well as the effect of the size of the president’s party in Congress on presidents’ use

of executive orders.

We begin by considering the ideological distance measure. There is far more variation in

this measure than in the divided government measure – it changes every Congress and takes

on unique values for each two-year period. Ideological distance is measured as the absolute

distance in the DW-NOMINATE score of the president and the average estimated ideal

point of the House and Senate medians. Our expectation is that the estimated coefficient

will take on a positive sign. The results of the model using this distance measure as our

operationalization of ideological incongruence are presented in the first column of Table 1.

As shown, the effect of ideological distance during this period is positive and statistically

significant. This provides further support for our previous results concerning the effect of

ideological disagreement on executive order use during this time period.

The size of the president’s party in Congress also exhibits more variation than the divided

government dummy. In order to construct this measure, we average the seat share of the

president’s party in the House and the Senate for each Congress. We expect the estimated co-

efficient for this variable to be negative – i.e. as Congress is increasingly ideologically-aligned

to the president, he issues fewer orders. Indeed, this is the case – the effect of increasing

seat share is negative and significant, suggesting that presidents issue more executive orders
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when Congress is ideologically distant. These results allay potential concerns about limited

variation in divided government in this time period. Using a variety of measures that exhibit

far more variation leads to identical substantive conclusions.

Table 1: Period 1 – Alternative ideological Measures

Variable Model 1 Model 2
Ideological Distance 1.83**

(0.49)
Presidential Party Seat Share -2.41**

(0.76)
Inflation -0.00 0.00

(0.01) (0.01)
Spending as % GDP -0.04** -0.03**

(0.01) (0.01)
War 0.38** 0.18*

(0.12) (0.12)
Lame Duck 0.28** 0.26*

(0.11) (0.11)
Administration Change 0.03 0.06

(0.21) (0.19)
Trend -0.05 -0.04

(0.05) (0.04)
Intercept 7.27** 9.05**

(1.39) (1.52)
Period 1 1
Years 1905–1944 1905–1944
N 40 40
President Fixed Effects X X

Negative binomial regression coefficients with standard errors in parentheses and presidential
fixed effects (not shown). *p< 0.05, **p< 0.01.

In addition to issues related to ideological alignments, there are also issues that arise in

Period 1 with respect to how executive orders are classified. Prior to the Federal Register

Act, executive orders were not consistently referred to as such. In 1905, President Roosevelt

ordered agencies to submit executive orders to a new collection maintained by the Depart-

ment of State. This new repository was accompanied with a numbering system that went

back in history and assigned numbers to executive orders. However, numbered orders are not

2



a comprehensive list. In addition to the numbered orders, we include un-numbered orders

from the CIS Index to Presidential Executive Orders and Proclamations. The criterion that

we used for including executive orders in our counts in the paper was whether the CIS Index

listed the category as “executive orders.”

We examined the extent to which our results are driven by this decision. Fortunately, the

results for divided government appear to be robust to these coding choices. In particular,

if we use only numbered executive orders in the analysis, we still find that presidents issue

more executive orders under divided government (beta = 0.61, standard error = 0.15, p <

0.001). Similarly, if we create a more liberal count that includes orders that are not explicitly

listed as executive orders in the CIS Index but nonetheless may be plausibly counted (e.g.

lighthouse land reservations, abandoned non-military land reservations, water and power

site land reservations, or Codes of Competition), we still find that there there are more

executive orders issued under divided government than under unified government (beta =

0.76, standard error = 0.20, p < 0.001). Overall, despite the ambiguities inherent in counting

executive orders prior to the Federal Register Act, we find consistent results across a variety

of plausible measures, raising our confidence in the overall conclusions.

Finally, we also examine whether our results are sensitive to the way in which we opera-

tionalize economic woes. In the main models, we include the inflation rate in order to control

for economic downturns. In Table 2, we present results with two other indicators of national

economic health. The first is real growth in the gross domestic product. The second is an

indicator variable for whether or not there was a recession in a given year (Cohen 2012).

Neither of these alternative measures leads to changes in our conclusions about the effect

of divided government. This gives us confidence that we have adequately controlled for the

effect of economic shocks.
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Table 2: Period – Alternative Economic Indicators

Variable 1905-1944 1905-1944
Divided Government 0.43** 0.42*

(0.12) (0.16)
Recession Indicator 0.11

(0.15)
Real GDP Growth -0.01

(0.01)
Spending as % GDP -0.03** -0.03**

(0.01) (0.01)
War 0.47** 0.50**

(0.08) (0.11)
Lame Duck 0.41** 0.30**

(0.10) (0.09)
Administration Change -0.07 -0.09

(0.19) (0.10)
Trend -0.05 -0.05

(0.03) (0.03)
Intercept 7.61** 7.75**

(1.06) (0.85)
Period 1 1
Years 1905–1944 1905–1944
N 40 40
President Fixed Effects X X

Negative binomial regression coefficients with standard errors in parentheses and presidential
fixed effects (not shown). *p< 0.05, **p< 0.01.
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A.2 Robustness to the Exclusion of Certain Types of Executive

Orders

In this section, we examine whether the results reported in Table 1 are robust to the

exclusion of two different types of executive orders – those pertaining to the civil service

and to land withdrawals. We focus on these two types of orders given that they are used

inconsistently throughout the time period in question (Mayer 2001). With respect to civil

service executive orders, one concern that arises is that in 1930, Congress passed a law

that imposed a mandatory retirement age on federal employees. However, this requirement

could be waived by a president through an executive order. This practiced largely subsided,

however, in 1942 when President Roosevelt issued a blanket exemption for all presidential

appointees (Mayer 2001). In addition to being used inconsistently throughout the time

periods we examine, civil service issues tend to be focused on individuals. While it is certainly

true that personnel and personnel policies can have enormous impacts on policies (see, for

example, Lewis 2008), we nonetheless would like to be sure that these types of orders are not

driving the results we report, particularly in Period 1 when civil service orders were most

prevalent.

The second class of orders that we remove are those related to land. Mayer (2001)

describes how prior to the Truman administration, withdrawals of land were carried out

through executive orders. However, during the FDR and Truman administrations and gen-

erally thereafter, this power was delegated to the Secretary of the Interior or handled in

proclamations (though land-related executive orders are still issued today). Though these

land executive orders were often contentious and politically salient, because they are used

inconsistently throughout the timeframe of our study, we also test whether the effects we

estimate in the paper hold with and without land executive orders. These concerns are

particularly salient for Period 1, during which land executive orders were most common.

In Figure 1 we plot the estimated negative binomial coefficients and 95% confidence

intervals from models in which we exclude different classes of executive orders. In partic-
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ular, for each time period, we estimate five models, with the following types of executive

orders excluded: (1) mandatory retirement orders; (2) land-related executive orders, includ-

ing withdrawals; (3) all civil service orders; (4) mandatory retirement and land orders; and

(5) all civil service and land executive orders. As can be seen, the results are substantively

unchanged from those reported in the main text of the paper.
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Figure 1: This figure plots the estimated negative binomial coefficients from models with
different classes of executive orders excluded.
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A.3 Alternative Break Years

In this section, we examine whether our results are sensitive to the choice of 1945 as the

year to separate our initial analyses. Our goal is not to establish that 1945 itself is a year in

which the balance of the separation of powers suddenly was altered; rather, our intention is

to demonstrate that the patterns in executive order usage during divided government that

we observe in the period prior to and during the reforms of the first half of the twentieth

century are fundamentally different.

To that end, we re-estimate our model, using 1943, 1944, 1945, 1946, and 1947 and

possible break points for the analysis. We plot the estimated negative binomial coefficient

for divided government as well as 95% confidence intervals for both Periods 1 and 2 in

Figure 2. As can be seen, the findings that we report for the 1945 breakpoints are robust to

these different possible years. The estimated coefficients for divided government retain their

same sign and approximately the same magnitude. Furthermore, with the exception of the

estimate for Period 2 and breakpoint 1946, all are statistically significant, with p values of

0.10 or less.
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Figure 2: This figure plots the estimated negative binomial coefficients and 95% confidence
intervals from models with different break years.
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A.4 Size Unity Ratio

Another potential variable of interest is fragmentation in Congress. It could be the case

that presidents are able to take advantage of situations in which party unity is low. Indeed,

some previous work has found this to be an important factor in structuring presidents’ use

of executive orders (e.g Bailey and Rottinghaus 2014; Howell 2003). In order to gauge

the impact of this variable in our dataset, we calculated the size-unity ratio (Bailey and

Rottinghaus 2014) for each Congress. This variable is substantively similar to the LPPC

scores used by Howell (2003). The size unity ratio is operationalized as:

Majority Size×Majority Party Unity
Minority Party Size×Minority Party Unity

Substantively, the variable corresponds to the extent to which the parties in Congress are

unified in their voting. A decrease in the ratio corresponds to a theoretically reduced ability

for majority parties to pass legislation that responds to the president’s use of an executive

order. Thus, this test is another way of evaluating the same question as the majority size

analysis – does the ability of Congress to respond to executive orders structure presidents’

choices in issuing executive orders? The majority size and unity rates (defined as the rate at

which the party voted together on legislation that divided the parties) were collected from

voteview.com and majority and minority statistics were averaged across houses, following

Bailey and Rottinghaus (2014). We examine the impact of this variable in the models

reported in Table 1 in the paper. The model estimates are reported in Table 3 below.

The results show that the estimated effect of the size-unity ratio is insignificant in both

time periods. Divided government, however, still appears to play an important role. Execu-

tive orders increase during divided government in Period 1, however, they appear to decrease

during divided government in Period 2, although the estimate is less precisely estimated with

the presence of this additional variable (p = 0.053). The sum of these results suggests sup-

port for our earlier conclusions of the congressional majority party size analysis. It does not
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appear that the ability of Congress to overturn executive orders mutes the effects of other

ideological variables such as divided government.

Table 3: The Effect of Size Unity Ratio on Executive Orders

Variable Model 1 Model 2
Size Unity Ratio -0.09 -0.09

(0.10) (0.07)
Divided Government 0.44** -0.11

(0.11) (0.06)
Inflation 0.00 0.02**

(0.01) (0.01)
Spending as % GDP -0.03** 0.01**

(0.01) (0.00)
War 0.38** 0.13**

(0.13) (0.05)
Lame Duck 0.32** 0.10*

(0.11) (0.05)
Administration Change 0.03 -0.07

(0.22) (0.08)
Trend -0.05 -0.03**

(0.05) (0.01)
Intercept 7.86** 6.56**

(1.63) (1.25)
Period 1 2
Years 1905–1944 1945–2013
N 40 69
President Fixed Effects X X

Negative binomial regression coefficients with standard errors in parentheses and presidential
fixed effects (not shown). *p < 0.10, **p < 0.05, ***p < 0.01, two-tailed tests.
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A.5 Dynamics of Executive Orders

Some scholars have suggested that empirical analyses of unilateral actions ought to take

account of the dynamics of executive orders through the use of lagged dependent variables or

moving average models. For example, Mayer (1999) and Krause and Cohen (2000) employ

lags in order to account for potential effects of past executive order issuance on current. In

order to assess the robustness of our reported results to these potential dynamic relationships,

we included a one-year lag in the model for each time period. The results, reported in Table

4, show minimal dynamic effects, with statistically insignificant and small estimated effects

of lags in all specifications. Furthermore, the divided government estimates retain their size,

direction, and level of significance.
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Table 4: Dynamic Effects in Executive Order Usage

Variable Model 1 Model 2
Executive Orderst−1 0.0003 -0.001

(0.001) (0.001)
Divided Government 0.41** -0.13*

(0.15) (0.06)
Inflation 0.00 0.03**

(0.01) (0.01)
Spending as % GDP -0.03** 0.01**

(0.01) (0.00)
War 0.36** 0.13*

(0.13) (0.05)
Lame Duck 0.29* 0.13*

(0.14) (0.05)
Administration Change 0.07 -0.07

(0.24) (0.08)
Trend -0.03 -0.04**

(0.05) (0.01)
Intercept 7.02** 7.22**

(1.69) (1.49)
Period 1 2
Years 1905–1944 1945–2013
N 40 69
President Fixed Effects X X

Negative binomial regression coefficients with standard errors in parentheses and presidential
fixed effects (not shown). *p < 0.05, **p < 0.01, two-tailed tests.
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A.6 Presidential Capacity

One potential concern with our main analysis is that it does not account for changes in

the capacity of the president to develop and issue executive orders. Indeed, much of the

time period examined is associated with the increasing institutionalization of the presidency,

particularly following the Brownlow Committee’s exhortation for assistance to the president.

Perhaps the most significant development was the creation and expansion of the Executive

Office of the President (EOP), which includes organizations such as the Office of Management

and Budget (formerly the Bureau of the Budget) and the White House Office that assist

the president in coordinating executive branch activities as well as policy development and

implementation (e.g. Jones 2005).

A theory focused on presidential capacity might predict that as the resources of the

institutional presidency grows, the president should be more likely to take unilateral action

when faced with an ideologically-opposed Congress. However, as seen in Figure 1 in the

paper, the number of executive orders decreases sharply in the 1940s shortly after the creation

of the EOP. Thus, it is not clear that changes in the institutional capabilities of the presidency

actually have a significant impact on aggregate numbers of executive orders.

Nonetheless, we examine the extent to which presidential capacity affects the issuance

of executive orders and whether the ideological effects examined above are similarly con-

ditional on the capacity of the president. To measure presidential capacity, we collected

the expenditures related to the office of the presidency from the Statistical Abstracts of the

United States, between 1905 and 2013. Prior to the establishment of the EOP, this number

represents the aggregated presidential expenditures, and following 1939, it represents EOP

expenditures. Similar to the previous analysis, we use the same set of controls, empirical

model, and all amounts are converted to 2009 dollars (hundreds of millions).

Model 1 in Table 5, displays the effect of executive expenditures on the number of exec-

utive orders issued annually. The direct effect of expenditures is insignificant. Furthermore,

the interaction between divided government and logged executive expenditures is also sta-
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Table 5: The Effect of Presidential Capacity on Executive Orders

Model 1 Model 2 Model 3
Presidential Capacity
Ln(EOP Expenditures) 0.01 -0.02 -0.00

(0.04) (0.05) (0.05)
Divided * Ln(EOP Exp.) -0.07 -0.04 -0.07

(0.04) (0.04) (0.04)

Legislative Capacity
Ln(Committee Staff) 0.19

(0.29)
Divided * Ln(Comm. Staff) -0.20*

(0.10)
Ln(Legislative Expenditures) 0.11

(0.21)
Divided * Ln(Legislative Exp.) -0.09

(0.05)

Other Variables :
Divided Government 0.08 1.44* 0.70*

(0.07) (0.59) (0.33)
Inflation 0.01 0.01 0.01

(0.01) (0.01) (0.01)
Spending as % GDP -0.01 -0.03** -0.03**

(0.01) (0.01) (0.01)
War 0.15* 0.25** 0.25**

(0.06) (0.07) (0.07)
Lame Duck 0.25** 0.22** 0.23**

(0.08) (0.08) (0.07)
Administration Change -0.06 0.00 0.01

(0.08) (0.09) (0.08)
Post-LRA -1.13** -1.09**

(0.20) (0.20)
Trend -0.06* -0.03 -0.03

(0.03) (0.03) (0.03)
Intercept 10.21** 7.18* 8.08**

(2.91) (3.01) (2.76)
Years 1905-2013 1905-2009 1905-2013
N 109 105 109
President Fixed Effects X X X

Negative binomial regression coefficients with standard in parentheses and presidential fixed
effects (not shown). *p < 0.05, **p < 0.01, two-tailed tests.
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tistically insignificant, suggesting that presidential capacity does not condition the effect of

divided government. Furthermore, the sign on this interaction is actually negative, which

would suggest that as presidents gain more resources they issue fewer executive orders during

divided government. This gives us confidence that presidential capacity is not significantly

driving the results we report. In Models 2 and 3, we add in the measures of legislative capac-

ity to Model 1. Note that there is a large correlation between legislative resources and EOP

expenditures, so some concerns about collinearity may arise in these models. Nonetheless,

we see the interaction between committee staff sizes and divided government is negative and

significant, even after including the EOP expenditures. The interaction between divided

government and legislative expenditures is still negative, though it is less precisely estimated

with the addition of the EOP expenditures variables (p = 0.067). Overall, we believe these

results suggest that presidential capacity does not significantly condition the effect of divided

government.
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A.7 Summary Statistics

The table below gives descriptions and summary statistics for the key variables used in

the analysis.
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Variable Description Mean Median Std. Deviation Minimum Maximum
Executive Order The number of non-ceremonial executive 140.22 70.00 123.70 20 501.00

orders issued
Divided Coded as 1 if the President and either 0.43 0.00 0.50 0.00 1.00

the House or the Senate are from opposing
parties; coded as 0 otherwise.

Inflation The inflation rate 3.18 2.66 4.86 −10.68 20.49
Spending as % GDP Federal spending as a percentage of GDP 15.85 18.42 8.78 2.10 47.93
War Coded as 1 for the wartime years 0.26 0.00 0.44 0.00 1.00

noted in the text; coded as 0 otherwise
Lame Duck Coded as 1 if it is the last year of an 0.06 0.00 0.23 0.00 1.00

outgoing president’s term;
coded 0 otherwise.

Administration Change Coded as 1 if it is the first year of a 0.10 0.00 0.30 0.00 1.00
president’s term, when the outgoing
administration was from the opposing
party; coded 0 otherwise.

Trend 0 in 1905, 1 in 1906, 2 in 1907, etc. 54.00 54.00 31.61 0.00 108
Post-LRA Coded as 1 in years after 1946 0.43 0.00 0.50 0.00 1.00
Ln(Legislative Expenditures) The logged amount of legislative 6.69 6.53 1.24 4.95 8.65

expenditures (tens of millions)
Ln(Committee Staff) The logged number of staffers on 6.67 6.57 0.96 5.41 8.08

congressional committees in a given year.
Ln (Exec. Office Expenditures) Post-1939: Logged EOP expenditures 4.67 4.73 2.14 1.48 7.69

Pre-1939: Logged presidential
expenditures (hundreds of millions)

Summary statistics. All variables are collected on an annual basis. All dollar amounts are 2009 dollars.
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