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Abstract

Recent attention to presidential action recognizes the legal and constitutional questions surround-
ing the controversial use of many of these powers. Yet, scholarly research on executive policymak-
ing tends to ignore the role of the courts, instead focusing on presidential-congressional relations.
| develop a formal theory of the president’s decision to issue a signing statement in the face of con-
straints from the Supreme Court. The model produces several novel predictions. First, | predict
that the president is more likely to issue a signing statement when he is ideologically aligned with
the Court. Second, contrary to previous literature, the president is more likely to issue a state-
ment when his preferences are also aligned with Congress. Finally, when reviewing legislation that
is constitutionally challenged, | predict that the Court is more likely to rule in favor of the presi-
dent’s position when he has issued a signing statement.
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Fears of an ‘imperial’ president, acting beyond the limits of the Constitution, have
long persisted in the United States. The increased reliance on unilateral actions has
only continued to fuel fears of a president unconstrained in his ability to move pol-
icy without the approval of Congress. Signing statements, in particular, have
drawn public scrutiny, evidenced by the recent controversies surrounding George
W. Bush’s use of this tool. Because of the president’s ability to ignore or alter sec-
tions of the law, many view signing statements as unconstitutional encroachments
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upon Congress’s ability to make the law and the courts’ ability to interpret it. They
are often viewed as inconsistent with the fundamental principles of separation of
powers, by giving an advantage to one branch over the others. Consequently, scho-
lars and pundits alike fear the unbridled and unconstitutional use of these and
other presidential actions.

There is evidence, however, to suggest that the president is not completely
unconstrained in his actions. Scholars recognize that the executive can anticipate
the behavior of other political actors and moderate the use of policy actions
accordingly (Ferejohn and Shipan, 1990; Howell, 2003; Moe and Howell, 1999),
similar to Congress proposing bills based on the likelihood of a veto (Cameron,
2000; Krehbiel, 1998). While much of the literature considers how the president
contemplates the actions of Congress when deciding how to exercise his policy
tools, it largely fails to consider how the courts can also influence this decision-
making. This is surprising given the constitutional and legal concerns surrounding
many of these tools.'

To address this gap in the literature, this paper considers how the president
anticipates the courts in policymaking by examining his use of signing statements.
This particular tool allows us to examine this question because the president writes
these statements in the hopes that the courts consider his interpretation of the law
(Alito, 1986; Cooper, 2002). Signing statements are published in legislative histories
and indeed there are cases in which the courts have relied on their interpretation
when reviewing legislation (e.g. Bowsher v. Synar 1986; U.S. v. Lopez 1995).

Because signing statements have the ability to influence policy outcomes through
court decisions, presidents may strategically consider the role of the courts when
deciding how to issue them. However, similar to much of the policymaking litera-
ture, the research on signing statements tends to exclusively focus on the president’s
interactions with Congress, while ignoring the role of the courts. Consequently, lit-
tle is known about how the courts may shape the way presidents use signing state-
ments. Moreover, a good deal of variation among presidents remains unexplained
even after accounting for presidential-congressional relations.

I seek to further our understanding of the courts’ influence on presidential
decision-making by presenting a formal model of signing statements that incorpo-
rates the Supreme Court and Congress. Unlike previous spatial models of inter-
branch policymaking, this one is the first to consider the use of signing statements
as a bargaining chip amongst all three branches of the government. Overall, the
model predicts that the president is more likely to issue a signing statement when
his views are ideologically consistent with those of the Court, since he expects the
Court is more likely to side with such a statement. Further, because the president
is able to anticipate judicial behavior in this way, the model predicts that the Court
is likely to rule in favor of the president’s position when legislation with a signing
statement is challenged. Finally, contrary to several arguments in the literature and
conventional wisdom, I find that the president is more likely to issue a signing
statement when his preferences are aligned with those of Congress. When faced
with an ideologically extreme president, it is often more beneficial for Congress not
to propose legislation in the first place in order to avoid drastic changes in policy
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via signing statements. However, this relationship is conditional on the president’s
proximity with the Court. The remainder of the paper discusses the empirical
implications of these predictions and avenues for future theoretical extensions.

Overall, this study demonstrates the importance of the Supreme Court in presi-
dential decision-making by examining just one way in which the Court influences
the exercise of his policy tools. Thus, it helps further our understanding of separa-
tion of powers politics and inter-branch policymaking. Moreover, it suggests that
future research should examine the impact of executive-judicial dynamics on the
use of other unilateral powers; this would enrich a literature largely focused on con-
gressional influences.

|. Background

Signing statements are official written pronouncements issued by the president,
usually prepared by the Department of Justice, accompanying a bill he signs into
law. They serve a variety of purposes, such as to state the president’s support or
opposition of the law, highlight its benefits or shortcomings, provide objections to
certain sections, and provide agency instructions on how to implement it. Political
scientists typically identify two types of signing statements, based on their func-
tions. Rhetorical statements are those that target a particular constituency, draw-
ing positive or negative attention to the bill. Constitutional statements are those in
which the president objects to sections of the bill based on grounds that it violates
the Constitution. Recent public and scholarly attention to signing statements has
focused on George W. Bush’s controversial use of constitutional statements and
many argue that this type of statement has the most potential to impact policy
(Cooper, 2005; Kelley and Marshall, 2009; Ostrander and Sievert, 2012).

Signing statements are not a new phenomenon, but have been used by presidents
since James Monroe. Table 1 shows the total number of signing statements, the
number and percentage of constitutional statements, and the total number of con-
stitutional objections issued by every presidential term since Hoover.”> These state-
ments were used infrequently and mostly rhetorically until Truman increased their
use and constitutional content. Scholars argue that presidents since Reagan have
wielded signing statements in a more systematic way, in an effort to expand presi-
dential power (Cooper, 2005; Kelley, 2006; Pfiffner, 2008). Accordingly, Reagan
and George H.W. Bush began issuing more constitutional statements, though
Clinton issued fewer.

George W. Bush’s presidency has been the most publicly criticized for his ques-
tionable use of signing statements to increase presidential power. Bush far sur-
passes every previous president in constitutional objections, with over 80% of his
statements raising constitutional concerns while objecting to over 1100 sections of
statute. Conversely, Obama, who was critical of their previous abuse,’ significantly
decreased the number of signing statements and constitutional objections relative
to previous presidents. With only two years of data reported from the Trump
administration, he is already on par with his predecessor in the number of total
and constitutional statements issued —eight and six, respectively. Yet, 75% of
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Table I. Signing statements by presidential term.

President Years Total Constitutional Percent Constitutional
statements statements constitutional  objections
Hoover 1929-1933 16 0 0.00 0
Roosevelt | 1933-1936 21 0 0.00 0
Roosevelt Il 1937-1940 9 0 0.00 0
Roosevelt Il & IV 1941-1945 14 0 0.00 0
Truman | 1945-1948 47 0 0.00 0
Truman Il 1949—-1953 60 2 3.33 2
Eisenhower | 1953—-1956 88 3 341 4
Eisenhower Il 1957-1961 57 5 8.77 7
Kennedy 1961-1963 36 0 0.00 0
Johnson 1963-1969 177 6 3.39 8
Nixon 1969-1974 |17 6 5.13 7
Ford 1974-1976 137 12 8.76 12
Carter 1977-1981 228 26 11.40 31
Reagan | 1981-1984 121 29 23.97 45
Reagan Il 1985-1988 128 47 36.72 78
H.W. Bush 1989-1993 228 123 53.95 284
Clinton | 1993-1996 166 30 18.07 6l
Clinton |l 1997-2001 217 55 25.35 118
W. Bush | 20012004 112 9l 81.25 713
W. Bush |l 2005-2009 50 42 84.00 429
Obama | 20092012 21 8 38.10 6l
Obama Il 20132016 20 12 60.00 45
Trump 20172018 8 6 75.00 149
Total 2078 503 2421 2054

Source: The American Presidency Project (online by Peters G and Woolley JT). A signing statement is coded as
constitutional if it raised an objection on the basis of a violation of the Constitution. The number of
constitutional objections is coded by summing the number of sections of the law the president objected to
based on constitutional grounds.

Trump’s signing statements raise constitutional concerns, totaling 149 objections —
surpassing Obama and mirroring Bush in their intensity.

Overall, the number of signing statements has decreased in recent years. This
relative decline is likely due to the increased political costs of this controversial pol-
icy tool, particularly in the wake of heavy congressional and media criticism under
the George W. Bush administration (Sievert and Ostrander, 2017). On the other
hand, the number of constitutional objections within these statements has not
faced an analogous decline. In fact, they have resurged in the first two years of the
Trump presidency. Though issuing fewer signing statements in their second terms,
both Reagan and Clinton increased the number of constitutional objections raised.
In contrast, George W. Bush and Obama issued fewer statements and constitu-
tional objections in their second terms. Taken together, this rich variation in sign-
ing statement use over time and within administration raises the question of why
(and when) some presidents issue more than others. This paper suggests that one
answer lies in the president’s relationship to the courts.
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I.1. Signing statements and the Court

The president’s use of signing statements raises many constitutional concerns that
would give reason for the courts to pay attention and possibly constrain their use.
First, the ability to alter the content of legislation through the interpretation of the
law is often viewed as encroaching upon the constitutionally granted powers of the
Court to interpret the law and Congress to write it (Broomfield, 2006; Garber and
Wimmer, 1987). Second, signing statements can raise questions regarding the pre-
sident’s attempts to expand his authority. He often cites constitutional intrusions
on presidential power as grounds for ignoring or alternatively interpreting sections
of statute.* But whether the Constitution intended to permit the president to exer-
cise his powers in this way raises oft-debated questions surrounding his use of sign-
ing statements and his authority to object to or not enforce unconstitutional laws
(Buthman, 2007; Cass and Strauss, 2007; Crabb, 2008; Garber and Wimmer, 1987,
Rappaport, 2007).

While there are many constitutional questions surrounding their use, signing
statements can be used to influence court decisions. In fact, presidents want the
courts to pay attention to their interpretation of the law, often writing signing state-
ments in the hopes that the judiciary will side with their position in future litigation
(Cooper, 2002; Devins, 2007). This desire is further evidenced by former Attorney
General Edwin Meese’s successful campaign to publish signing statements in legis-
lative histories. Whether signing statements are reliable sources of legislative history
is a legally debated issue (e.g. Cross, 1988; Garber and Wimmer, 1987), but the lit-
erature provides support that courts often do consider the president’s interpretation
in signing statements as a part of legislative histories when reviewing challenged sta-
tutes (Carroll, 1997; Cross, 1988).

The Supreme Court can come to consider a signing statement, either directly or
indirectly, when the constitutionality of legislation is challenged. In footnotes, the
Court directly referenced Reagan’s signing statement opposed to a section of the
Balanced Budget and Emergency Deficit Control Act in Bowsher v. Synar (1986)
and Bush’s one opposed to the Guns Free School Zone Act in U.S. v. Lopez (1995).
It invalidated both acts based on arguments referenced in these signing statements.
The Court also discussed signing statements challenging statutes in both U.S. v.
Stevens (2010) and Zivotofsky v. Kerry (2015), ultimately declaring these statutes
unconstitutional. Finally, the Supreme Court can indirectly rely on signing state-
ments, even if it does not explicitly cite them, by reviewing lower court rulings that
directly reference them more often and through its frequent reliance on legislative
histories that include these statements (Carroll, 1997).

|.2. Signing statements as a policy tool

Signing statements are widely viewed as a potentially influential policy tool. They
are commonly perceived as an effective line item veto, used to nullify sections of the
law deemed unconstitutional (Brownell, 1998; Cooper, 2002, 2005, 2007; Evans,
2011). As such, many scholars recognize the ability of presidents to obtain policy
gains with these statements, giving them an advantage in the legislative bargaining
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process (Cutrone, 2008; Kelley and Marshall, 2008, 2009; Moraguez, n.d.; Rice,
2010; Rodriguez et al., n.d.). In particular, signing statements can influence policy
outcomes through both the interpretation and the implementation of the law
(Cooper, 2002, 2005, 2007; Dellinger, 1993; Devins, 2007). First, as previously dis-
cussed, these statements can impact the judiciary’s reading of the law (see Waltes,
1987), which ultimately has implications for final policy outcomes (e.g. Ferejohn
and Shipan, 1990).

Second, given agencies’ vast potential to influence policy through regulatory
actions (e.g. Ferejohn and Shipan, 1990), signing statements are a way in which
presidents can guide the implementation of the law — often compelling bureaucratic
responsiveness (Devin, 2007). Consistently, there is some evidence suggesting that
agencies do follow the instructions given in signing statements (Kepplinger, 2007;
May, 1998). However, their definitive impact remains somewhat inconclusive given
that some provisions of the law are not triggered while others’ implementation are
difficult to determine. Nevertheless, even when agencies comply with the law, it still
leaves open the possibility of presidential policy gains through subsequent legisla-
tion and judicial review (May, 1998).°

Finally, in addition to scholars, the executive branch (e.g. Dellinger, 1993), and
even the media (e.g. Savage, 2006), the legislature too views signing statements as
an important policy tool used to further the president’s agenda. In response to an
American Bar Association report (2006) likening these statements to line item
vetoes that threaten ‘the rule of law,” Congress attempted to pass legislation aimed
at limiting their influence. In particular, the three bills® prohibited the courts and
other government entities from considering signing statements when interpreting
the law. Though ultimately failing, these attempts demonstrate Congress’s belief —
or even fear — that signing statements can substantially impact policy, particularly
through judicial review.” As such, both Congress and the president have the per-
ception that signing statements influence policy outcomes and behave accordingly.
Though some may view these statements as more akin to facilitating a ‘dialogue’
between the three branches of government concerning the interpretation of the law
(Korzi, 2011; Ostrander and Sievert, 2013), such a dialogue has important implica-
tions for communicating the president’s policy and constitutional views to both the
courts interpreting the law and the agencies implementing it.

1.3. Overview of the literature

Previous political science research recognizes the president’s ability to anticipate
the behavior of other political actors when bargaining over policy (e.g. Cameron,
2000) and his ability to use unilateral actions to influence outcomes (e.g. Chiou and
Rothenberg, 2014, 2017; Howell, 2003). However, most of this literature focuses on
his relationship with congressional actors (Bailey and Rottinghaus, 2014; Belco
and Rottinghaus, 2017; Bolton and Thrower, 2016; Chiou and Rothenberg, 2014;
Deering and Maltzman, 1999; Fine and Warber, 2012; Howell, 2003; Krause and
Cohen, 1997; Lowande, 2014; Mayer, 2001), while ignoring the role of the courts.
Although there is an abundance of research examining judicial review of executive
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branch actions (Black and Owens, 2012; Carruba and Zorn, 2010; Caruson and
Bitzer, 2004; Cohen and Spitzer, 1996; Crowley, 1987; Ducat and Dudley, 1989;
Howell, 2003; Humphries and Songer, 1999; Johnson, 2014, 2015; Sheehan, 1990,
1992; Smith, 2007; Willison, 1986; Wright, 2010; Yates, 1999, 2002; Yates and
Whitford, 1998), little attention is given to how the threat of such review can influ-
ence the behavior of administrative actors (Canes-Wrone, 2003; Howard and
Nixon, 2002; Wood and Waterman, 1993) and even less consideration is given to
judicial influences on presidential action (Thrower, 2017). One reason for this over-
sight is the perception that the courts are ineffective at constraining presidential
power, due to possible non-enforcement from the executive branch (Moe and
Howell, 1999).

On the other hand, scholars do tend to recognize the legal and constitutional
concerns surrounding presidential power. Further, some even identify the judi-
ciary’s ability to limit these powers (Cooper, 2002; Genovese, 1980). The courts
may not only constrain the president, but also use presidential directives in inter-
preting the law. Further, some scholars acknowledge the president’s ability to
anticipate the likely actions of the courts (Howell, 2003); yet, the literature largely
fails to incorporate the role of the courts in presidential decision-making (though,
see Thrower, 2017).

Consistently, the existing research on signing statements mostly focuses on how
the president’s relationship with Congress influences their use in policymaking.
These empirical studies have produced mixed results. Some studies find that divided
government increases the probability that the president issues a signing statement
(Berry, 2009; Kelley and Marshall, 2008, 2009, 2010), while other studies find that
divided government has mixed or no effects (Kelley et al., 2013; Ostrander and
Sievert, 2012; Sievert and Ostrander, 2017). Yet, some suggest that these relation-
ships should also account for the internal fragmentation of Congress (Kennedy,
2014; Moraguez, n.d.). In addition, scholars have consistently found that presidents
are more likely to issue statements on legislation that is significant and related to
appropriations or foreign policy (Berry, 2009; Kelley et al., 2013; Kelley and
Marshall, 2008, 2009, 2010; Ostrander and Sievert, 2012; Sievert and Ostrander,
2017).

While there is a growing body of empirical work on signing statements, theoreti-
cal research in political science has lagged behind. There is a substantial body of
legal literature and some political science studies examining the constitutional
issues surrounding this power (Cooper, 2002, 2005; May, 1998; Pfiffner, 2008).
Correspondingly, there exist a few theoretical models of signing statements, but
they concentrate on presidential-congressional relations (Cutrone, 2008; Kelley
and Marshall, 2009; Moraguez, n.d.; Rodriguez et al., n.d.) and do not consider
the role of the courts.

2. Theory

To address this gap in the literature, I present a formal model of presidential sign-
ing statements accounting for both Congress and the Supreme Court. Though this
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is certainly not the first attempt to model executive-legislative bargaining over pol-
icy (e.g. Chiou and Rothenberg, 2014, 2017; Howell 2003; Krehbiel, 1998), this
model is the first to incorporate signing statements as a bargaining tool amongst
all three branches of government. It expands upon existing veto bargaining models
(e.g. Cameron, 2000) by offering the president another option in the legislative pro-
cess, beyond just accepting or vetoing the legislation.

Similar to other theories of unilateral actions (e.g. Chiou and Rothenberg, 2014,
2017; Howell, 2003), this model conceptualizes signing statements as a device presi-
dents can use to move policy closer to their policy outcomes. As detailed in the pre-
vious section, this assumption is justified by the fact that signing statements have
the potential to influence policy through agency implementation and court inter-
pretation of the law — with the model focusing more squarely on the latter. Not all
signing statements are equal, however. Some are more consequential for policy
outcomes than others. As such, this particular theoretical model focuses on consti-
tutional signing statements since they are the most likely to influence the courts’
interpretation of the law — either directly or indirectly, as previously discussed. In
the remainder of this section, I present the assumptions of this model and then the
equilibrium outcomes, deriving predictions about when the president issues a sign-
ing statement.

2.1. Policy space

This model builds off previous reversion point spatial models (e.g. Ferejohn and
Shipan, 1990; Krehbiel, 1998; Romer and Rosenthal, 1978) with players represent-
ing all three branches of government (as further specified below). Policies are con-
tained within a unidimensional policy space, x € X = R, which can be interpreted
as a continuum of liberal to conservative policies. This space contains an exogen-
ous status quo policy g, representing the previous policy prior to any decision-mak-
ing. Let x’ denote the policy outcome following the final stage of the game.

2.2. Players’ preferences

The three players — the president, Congress,® and the Court — have single-peaked
preferences over policy outcomes and p, c,j are their respective ideal points repre-
senting their most preferred policies. I assume that these players are ideologically
motivated and thus try to move policy as close to their ideal locations as possible,
consistent with the inter-branch bargaining literature (e.g. Ferejohn and Shipan,
1990; Krehbiel, 1998). This also comports with studies finding that the Court
makes decisions, including ones involving presidential power, not solely on legal
considerations but based largely on ideology (George and Epstein, 1992; Segal and
Spaeth, 2002; Yates and Whitford, 1998). Players’ single-peaked utility functions
are represented by u; = — |x —i|, where i € {p,c,j}. Let j(q) = 2j — g represent the
point in which the Court is indifferent between j(g) and the status quo. Also, let
Ai(q) = [q.7(q)] U [ji(¢), q] represent the set of polices the Court prefers to the status
quo. I use similar notation for the preferred sets of Congress and the president.’
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Sign with x'=b
statement Uphold
President Sign and accept Court
Pass bill
Congress Veto Overturn
x'=q
Do not x=gq
pass

xX=4q

Figure 1. Game sequence of the model.

2.3. Sequence of the game

Similar to other sequential bargaining models (e.g. Cameron, 2000; Crombez et al.,
2006; Groseclose and McCarty, 2001; Matthews, 1989), I consider a three-stage
game between Congress, the president, and the Court. The sequence of the game is
shown in Figure 1 and proceeds as follows. First, Congress chooses whether or not
to propose a bill 4. If it does not propose a bill, then the status quo ¢ is retained.
Unlike many other models of sequential bargaining between Congress and the
president, the bill is not a take it or leave it offer. If Congress proposes b, then the
president can either veto to revert policy back to ¢, sign the bill as it is pre-
sented(x = b), or sign the bill with a signing statement s. After the president signs a
bill (with or without a signing statement), the model assumes that the Court
reviews the policy.'® It can overturn the policy resulting in the outcome ¢, uphold
the policy amended to s, or restore the policy to where Congress originally set it
with 5."!

2.4. Behavior

Players make decisions based on both the maximization of their own utility func-
tions and the possible decisions of the other players. In other words, players wish
to choose policies that are the closest to their ideal point such that the other players
will not overturn them. The equilibrium concept is sub-game perfect Nash and let
x" represent the equilibrium outcome. The Court decides how to rule on policy
reviews based on whether the signing statement s, the original bill b, or the status
quo q is located closest to its ideal point j. In other words, the bill and the signing
statement must be within the Court’s preferred set 4;(¢) in order for it to not over-
turn either of these policies in favor of ¢. If both s € 4;(¢) and b € 4;(q), then the
Court upholds the policy that is closest to ;.



10 Journal of Theoretical Politics

Q_—

¢ J(@ J
Location of p
\ | 1 1 J
T T T T
RegionI: Region II: Region III: RegionIV:
no signing statement signing statement ~ no signing statement no signing statement
x* = j(9) ¥ =p Ry e —g

Figure 2. Equilibrium outcomes when varying location of the president.

The president decides whether or not to issue a signing statement s based on the
location of his ideal point p, the bill b, and the status quo ¢, relative to the Court’s
ideal point j. If the president is able to move policy with s, in such a way that it is
closer to his own ideal point p and that of the Court’s j than 5 and ¢, then the pres-
ident always issues a signing statement. Otherwise he either signs the bill or vetoes
it, based on whether b or ¢ is closer to p.

Finally, Congress decides whether and where to propose a bill » based on how
the Court will decide, where the president could move policy with a statement, and
which possible outcome is closest to Congress’s preferred policy. If Congress can
propose a bill that results in an outcome closer to ¢ than ¢, considering the actions
of the president and the Court, it proposes b such that it maximizes its own utility.
If this is not possible, Congress allows the status quo ¢ to remain the policy.
Appendix A (online) provides a summary of the decision rules for each player.

2.5. Equilibrium outcomes

Based on these strategies, equilibrium outcomes can be found by backwards induc-
tion. Outcomes are also based on the configuration of the ideal points of Congress,
the president, and the Court (c, p,j respectively), relative to the status quo g. Figure
2 demonstrates the occurrence of signing statements and policy outcomes in equili-
brium based on one such configuration, when Congress is located to the left of the
Court and the status quo is on the opposite side (¢ <j<gq). Here, I illustrate the
occurrence of signing statements and policy outcomes in equilibrium based on
changes in the location of the president (p) relative to ¢, j, and q. Recall that j(g)
represents the point at which the Court is indifferent to ¢. Bills and signing state-
ments must lie within 4;(q) = [¢./(¢)] U [i(¢). ¢] for the Court to prefer them to the
status quo and thus avoid being overturned.

When the president is relatively distant from the Court (p & 4;(¢)), he never
issues a signing statement. In these cases, the equilibrium outcome is either
x" € {q.j(g)} based on which side of ¢ the president lies. If the president is in
Region I (» <j(q)) in Figure 2, then Congress proposes a bill at b = j(g) because
this is the closest policy it can obtain to ¢ within 4;(g). If Congress proposes a bill
that is any closer to ¢, then the Court overturns it, given b & 4;(¢), and ¢ is
restored. Since it prefers j(q) to g, Congress proposes b = j(g). For similar reasons,
the president cannot move policy any closer to p than at j(g). Thus, he signs the bill
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without a signing statement and the final outcome is x* = b = j(q). If the president
is located in Region IV (p>g), then Congress cannot move policy closer to ¢ with a
bill from ¢. If Congress proposes anything closer to ¢, then the president will veto
it given that he prefers ¢ to such a bill (i.e. b & 4,(¢)). The president cannot move
policy closer to p from ¢ with a signing statement because the Court would over-
turn such a statement that makes it worse off relative to ¢. Instead, his best option
is to veto. Anticipating this veto, Congress does not propose b and the final out-
comeisx’ = gq.

When the president is located relatively close to the Court (p € 4;(g)), these are
the conditions under which he issues a signing statement. In this interval, the presi-
dent is more likely to issue s when his ideal position p is also proximate to
Congress’s ideal position c¢. Specifically, when p is located in Region II
(p € [j(q).J]), Congress chooses to propose a bill at » = j(q) for the same reasons
as outlined above. Yet in this case, the president can use a signing statement to
move policy closer to p than b = j(¢) and q. Since p € 4;(g), the president can issue
a statement at s = p and the Court prefers it to both b = j(g) and gq. Thus, the final
outcome isx” = s = p.

On the other hand, the president does not issue a signing statement when he is
located further away from Congress. In particular, when p is located in Region III
(p € [j,q]), Congress proposes a bill at b = j. If Congress proposes a bill any closer
to ¢, the president could issue a signing statement s to move policy closer to both p
and j— thus ensuring the Court upholds s over b and ¢g. Consequently, Congress
proposes b = j to prevent the president from moving policy away from Congress
toward p. If he does, the Court will overturn s and upholds b, since it prefers b = j
over any signing statement the president would prefer. In these scenarios, the final
policy outcome is x* = b = j.

In summary, this example demonstrates that presidents only issue signing state-
ments when their preferences are proximate to those of the Court (p € 4;(¢q)). In
these situations, presidents can move policies with signing statements toward their
own preferences in such a way that the Court prefers them to the status quo.
Presidents must not only align with the Court to issue a signing statement, how-
ever, but also with Congress. Otherwise, Congress would have the opportunity to
propose bills the Court would prefer more than a signing statement or could forgo
legislation altogether. The logic from this figure applies more generically at various
locations of the status quo.

Formally, the equilibrium outcome x* is given by the following proposition:

Proposition |

(a) When the president’s ideal policy is in between that of Congress and the
Court (c <p<j), the president issues a signing statement only if he is close
10 both Congress (p € A.(q)) and the Court(p € A;(q)). In these situations,
s=p=x.1fp&A4;(q) and p € A.(q), then x" € {q,j(q)} based on which
policy maximizes Congress’s utility. If p & A.(q), then x* = q.

(b) When Congress’s ideal point is in between that of the Court and the presi-
dent (j<c<p), the president never issues a signing statement. If ¢ € 4;(q)

and ¢ € A,(q), then x =j. If ¢ € 4;(q) and ¢ & [p(q).ql], then x" = p(q).
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Otherwise, x" € {q.j(q)} based on which policy maximizes Congress’s
utility.

(¢c) When the Court’s ideal policy is in between that of Congress and the pre-
sident(c <j<p), the president never issues a signing statement. If j € A.(q)
and j € A,(q), then x* = j. Otherwise, x" € {q,p(q)} based on which policy
maximizes Congress’s utility.

The proof of Proposition 1 is provided in the online appendix.

2.6. Predictions

Predictions about the occurrence of signing statements can be derived from these
equilibrium outcomes. As demonstrated by Figure 2, the only configuration in
which the president issues a signing statement is when his ideal point is in between
that of Congress and the Court. Specifically, signing statements only occur when
the president’s ideal point is within the preferred set of both of these other branches
of government. In other words, Congress and the Court must prefer the president’s
preferred policy location to the status quo. As the distance between the president
and the Court decreases, the probability that the president lies within the Court’s
preferred set increases; therefore he is more likely to issue a signing statement. The
same is true for president—Congress distance. Thus, the president must be ideologi-
cally proximate to both Congress and the Court, relative to the status quo, in order
to issue a signing statement.

Because the president is able to anticipate how the Court will rule if legislation is
challenged, he will not issue a statement that the Court is likely to overturn given
the associated costs related to his reputation and public standing. Since the Court is
more likely to side with the president’s position when they are ideologically aligned,
the president is also more likely to issue signing statements during these times.
Likewise, when Congress is located further away from the president, it may be bet-
ter off by not proposing a bill in the first place, precluding opportunities for signing
statements. Taken together, the first prediction states:

The Alignment Prediction: The president is more likely to issue a signing statement when
he is ideologically aligned with both the Court and Congress.

Based on the logic above, the president only issues constitutional signing state-
ments when faced with an ideologically friendly Court which he anticipates will
favor these statements. Consequently, when legislation is challenged, we should
expect the Court to side with the position articulated in the signing statement, if
issued. This logic leads to the second prediction from the model:

The Court Agrees Prediction: When legislation with a signing statement is challenged, the
Court will likely agree with the president’s position.
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3. Empirical implications of the model

The predictions yielded from this theoretical model can be empirically tested in a
number of intuitive ways. To test the Court Agrees Prediction, researchers could
examine all legislation challenged in the Supreme Court to determine the influence
of presidential signing statements. One might estimate whether the presence of a
signing statement issued on a law being reviewed in court increases the probability
that said law is overturned, particularly on the basis of the same constitutional
objections raised by the president. Furthermore, this design could determine
whether the Court’s interpretation of the law in such cases aligns with the presi-
dent’s articulated position in the signing statement. In this way, scholars can also
uncover the effects of signing statements on court rulings, even if they are not
explicitly mentioned in the opinion. Alternatively, one might instead track all legis-
lation passed to determine whether a signing statement increases the probability
that a particular law is both reviewed and overturned by the courts. Such an
approach would bypass issues of selection bias inherent to the previous design
(Harvey and Friedman, 2009).

For the Alignment Prediction, researchers should consider various ways to mea-
sure preference configurations from the model. One could use partisanship as a
proxy for when the president lies within the preferred sets of Congress and the
Court, expecting signing statements to occur more often under partisan align-
ments. Alternatively, researchers could more directly measure policy preferences
using ideal point estimates (e.g. Bailey, 2007). Additionally, scholars should con-
sider ways to measure the occurrence of signing statements. First, one could simply
count the number of constitutional signing statements issued each year to examine
how it is driven by yearly changes in inter-branch ideological conflict. Second, one
could estimate the probability of a signing statement using the law as the unit of
analysis. This strategy might best approximate predictions from the model based
on likelihoods rather than counts. Relatedly, the bill could be used as the unit of
analysis to examine the range of presidential decisions depicted in Figure 1 (i.e.
veto, sign, signing statement). In either empirical design, researchers should isolate
the most significant laws or bills given they are most likely to garner the attention
of presidents and the courts, as conceptualized in the theoretical model.

4. Possible extensions of the model

Though the baseline model presented here is valuable in establishing the intuition
for the use of signing statements with respect to ideological preferences, there might
be a variety of extensions future scholars could employ to capture other nuances of
our political system. I consider a couple of extensions and their empirical implica-
tions in the remainder of this section.
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4.1. Position-taking

One possible extension to the model is to allow Congress to gain additional utility
from the location of its bill proposal. As a body consisting of members primarily
motivated by reelection (Mayhew, 1974), the value that Congress places on its pro-
posal could reflect the benefits it gains from engaging in public position-taking. If
we conceptualize Congress’s ideal point as not only reflecting its own policy prefer-
ences but also the preferences of its constituents,'* then proposing a bill at its ideal
point could demonstrate to its constituents that it is actively advocating for their
interests — which can be helpful in persuading voters to reelect members.
Representatives can casily be held accountable due to the high visibility of their
actions in Congress.'* Thus, Congress may sometimes prefer to propose a bill at its
ideal point if it places a high value on position-taking, which can vary depending
on the salience of the issue to the voters and the intensity of their preferences
(Arnold, 1990).

Such position-taking may be important in considering why — despite its aware-
ness of the other actors’ likely actions — Congress sometimes chooses to propose
bills at its ideal point, even if it leads to a less preferred final outcome. Situations
in which congressional decisions are motivated by high proposal values may create
opportunities for presidential signing statements, given Congress is not prioritizing
final policies. Increased congressional incentives for position-taking may occur
when legislators’ constituents are paying close attention to issues they care about,
which could be measured by issue salience, public opinion, or election years. With
respect to the latter, moreover, Congress may have incentives to induce signing
statements in order for the president to appear extreme in the minds of the voters —
similar to the blame game dynamics of veto politics (Groseclose and McCarty,
2001).

Costs. Another extension to the model could require presidents to incur a cost
when issuing a signing statement (Moraguez, n.d.), which can take two forms.
Administratively, crafting a signing statement requires the time, resources, and
expertise of the executive branch — particularly the Office of the Counsel within the
Department of Justice. Such administrative costs could be particularly relevant for
statements seeking to drastically change policy through numerous constitutional
objections. On the political side, signing statements can be costly to presidents
given the potential backlash they often receive from the media, affected interest
groups, and the public at large. These political costs have become particularly rele-
vant following the increase in negative attention surrounding this previously
unknown power during the Bush administration. Such costs could help explain
why presidents, particularly recent ones, may forgo issuing signing statements —
even when opportunities are present.

Consistently, Sievert and Ostrander (2017) argue that increases in political costs
are responsible for decline rates of signing statement use over time (also see Table 1).
Future research could track the media’s coverage and tone toward these statements
as one way to more directly measure this rise in political costs. Even within adminis-
tration, political costs could vary based on the salience of the issue and which
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opposing interest groups are mobilized. Administrative costs could also vary because
some statements are more difficult to write than others, due to the complexity of the
issue or cross-cutting agency jurisdictions.

5. Discussion and conclusion

This paper examines how the president considers the courts when using policy
actions, demonstrating the constraints he faces in exercising his power. To explore
this question, the paper builds a theory of the president’s decision to issue a signing
statement conditional on his relationship to the Supreme Court and Congress.
While earlier work largely explores the impact of Congress on presidential actions,
the potential impact of the courts has largely been ignored. The theory accordingly
produces novel predictions, all of which can be tested empirically — as considered
in this study as well.

First, the model predicts that the president is more likely to issue a signing state-
ment when he is ideologically aligned with the Court. These are the instances in
which the president anticipates judicial support for his signing statements. As a
result of this anticipation, when the Court reviews legislation with a signing state-
ment, the model predicts that we are more likely to observe the Court ruling in
favor of the president’s position.

Additionally, in a challenge to the conventional wisdom, I find that the presi-
dent is more likely to issue a signing statement when he is also ideologically close
to Congress — contrary to previous research. Presidents do not issue signing state-
ments exclusively as a tool to bypass a hostile Congress. Instead, Congress acts as a
constraint to the president’s ability to move policy. However, as this study demon-
strates, the impact of president—Congress alignment on the use of this policy tool is
conditional on the president’s relationship to the Court. Consequently, the effects
of ideological conflict with Congress on the exercise of presidential power, a rela-
tionship widely explored in the literature, may be conditioned on other political
factors (e.g. see Kennedy, 2014).

This study also discusses a number of extensions to the model based on other
features of separation of powers politics, including proposal utility for Congress as
well as administrative and political costs incurred by the president when issuing
signing statements. Future extensions of the model could also consider other inter-
esting dynamics such as agency implementation, veto overrides, the probability of
judicial review, and signaling within the judiciary hierarchy. Additionally, research-
ers could model the use of signing statements in a multi-dimensional policy space
(McCubbins et al., 1989), by perhaps including discretionary windows or electoral
incentives as additional dimensions beyond ideology.

Future studies could further explore the relationship between presidential vetoes
and signing statements as a joint strategy in policymaking. One possible avenue to
explore this relationship is through the introduction of incomplete information into
the formal model. Previous models of bargaining where Congress is uncertain of
the president’s preferred policy position show that the president is more likely to
effectively use both vetoes and veto threats (Cameron, 2000). Further, there is some
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evidence suggesting the president uses both signing statements and veto threats to
advance his agenda (Kelley and Marshall, 2009; Rice, 2010). The model offered in
this paper is an important first step in understanding these various policy tools that
can serve as the basis for future theoretical and empirical research in this area.

These results are also consistent with recent findings showing that signing state-
ments often lead to congressional response via oversight (Ainsworth et al., 2012).
Since oversight is more likely to occur when the president is ideologically opposed
to Congress, he may wish to avoid such oversight by decreasing controversial sign-
ing statements during divided government. These findings also align with promi-
nent scholarship that demonstrates the president’s decreased reliance on unilateral
actions under divided government due to the possibility of congressional retaliation
(Howell, 2003). Thus, while my findings are contrary to much of the signing state-
ment research, it is consistent with other important work on presidential
unilateralism.

Further, these results demonstrate the importance of signing statements as a
policy instrument for the president. Though there has been some evidence, albeit
inconclusive, that signing statements can influence policy implementation by agen-
cies (Kepplinger, 2007; May, 1998), the results in this paper demonstrate that sign-
ing statements are also important for the interpretation of the law by the judicial
branch — who are often the final say in setting policy. They can serve as a signal to
the Court as to where the president wishes to set policy through his interpretation
of the law. While many have debated the actual implications of this tool, this study
shows at least one important influence of signing statements on policy.

Overall, the analysis demonstrates that the Court is an important influence in
the president’s decision to issue a signing statement. Further, this study raises the
question of how else the courts influence presidential decision-making. Signing
statements are just one of the many ways in which the president can influence pol-
icymaking. While scholars recognize the many constitutional and legal concerns
surrounding the president’s use of many extra-legislative policy tools, the literature
still tends to largely focus on presidential-congressional interactions. In addition
to signing statements, the president may consider the actions of the courts when
deciding how to exercise other means of power including various unilateral direc-
tives and administrative actions. This possibility calls for the reexamination of pre-
vious theories of presidential decision-making.

This paper has implications for our understanding of separation of powers and
policymaking. It suggests that the president is actually constrained by Congress
and the courts — contrary to media portrayal and public perceptions. Many view
the courts as ineffective at constraining presidential power due to its dependence
on the president for enforcement. Yet this study shows that presidents faced with
opposition courts do restrain their use of at least one facet of power, suggesting
that courts may not be as ineffective in constraining presidential power as once
thought. Perhaps even more pervasive in the common portrayal of presidential
power is the perception that presidents use and often abuse their policy tools to
bypass hostile congresses. Yet, this study shows that the president is more con-
strained in the exercise of his power than conventional wisdom proposes. Overall,
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this paper reveals that the president is not as imperial as he may appear, but he is
constrained in his actions by both Congress and the Supreme Court. Instead, the
president anticipates the actions of these branches and tailors his behavior accord-
ingly, knowing the true limits of his power. This also has implications for role of
Congress and courts vis-a-vis the president. Contrary to popular perception, the
balance of power is not as skewed toward the president as the media, the public,
and many scholars believe. Understanding inter-branch constraints on presidential
power furthers our understanding of rational expectations and policymaking in
our separation of powers system.

Acknowledgements

I am grateful for the helpful feedback and suggestions from Mike Barber, Alex Bolton,
Chuck Cameron, Brandice Canes-Wrone, PJ Gardner, Nolan McCarty, Alan Wiseman, and
participants of the Graduate Research Seminar in American Politics and the Public Law
Working Group at Princeton University as well as audiences at the Midwest Political
Science Association’s 2011 annual meeting in Chicago, IL, the annual 29th meeting of the
Society for Political Methodology in Chapel Hill, NC, and Conference on Executive Politics
at Washington University in St. Louis.

ORCID iD
Sharece Thrower () https://orcid.org/0000-0002-6136-2369

Supplemental material

Supplemental material for this article is available online.

Notes

1. Though see Thrower (2017) for an exception.

2. Table 1 begins in 1929 due to limited data availability of signing statements prior to that

year.

See Barack Obama, March 9, 2009. Memorandum on Presidential Signing Statements.

4. He often claims that the statute violates the Take Care Clause (Article II, Sec. 3), the
Presentment Clause (Article I, Sec. 7), or his role as commander in chief (Article II, Sec. 2).

5. For example, in the case of the Balanced Budget and Emergency Deficit Control Act
of 1985 — a law that Ronald Reagan objected to in a signing statement — the president
eventually received policy gains through both judicial (Bowsher v. Synar 1986) and leg-
islative means (the Budget and Emergency Deficit Control Reaffirmation Act of 1987).
See Cooper (2002: 216-217).

6. See the Presidential Signing Statement Act of 2006 (S. 3731, 109th Congress), the
Presidential Signing Statement Act of 2007 (S.1747, 110th Congress), and the
Congressional Lawmaking Authority Protection Act of 2007 (H.R. 264, 110th
Congress).

7. Additionally, congressional committees increase executive branch oversight in response
to signing statements (Ainsworth et al., 2012), providing further evidence that Congress
views this tool as a viable means of policy influence through agency implementation.

hed
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10.

I1.

12.

13.

Similarly, Moraguez (n.d.) shows that the prospect of a signing statement shapes con-
gressional negotiations over legislation.

I assume that Congress is a unitary actor, consistent with previous models (e.g. Canes-
Wrone, 2006; Huber and Shipan, 2002; McCubbins et al., 1989). Given the fact that
signing statements respond to final legislative actions after intra-congressional bargain-
ing has already occurred, I argue that it is reasonable to represent the legislative branch
as one actor in this model.

The implementing agency could serve as another player given that presidents give
instructions to agencies on how to implement or interpret the law with signing state-
ments. Following previous literature (e.g. Epstein and O’Halloran, 1999), this model
implicitly assumes that agencies follow the policy preferences of the president given the
various mechanisms he uses to control agencies such as appointments, removals, bud-
gets, centralized review, and reorganization (e.g. Lewis, 2008; Moe, 1985). However,
future research could more thoroughly examine the role of agencies in presidential uses
of signing statements.

Following previous models of judicial review (Ferejohn and Shipan, 1990; Howell,
2003), I assume that the Court reviews every law passed. This assumption is made in
this model for the sake of simplicity, to establish the intuition behind presidents issuing
signing statements when anticipating judicial preferences. Not every law is reviewed in
court, however. Not only must the law be challenged in the first place, but also the
Supreme Court can select which cases involving legislation it hears. Therefore, the the-
oretical model does not account for how the president calculates the likelihood a sta-
tute is scrutinized in court when issuing a signing statement. Yet, scholars find that
judicial review occurs more frequently on the most significant laws that raise many
legal or constitutional issues (Black and Owens, 2009, 2011). These same laws are also
more likely to attract the attention of presidential signing statements (Berry, 2009;
Kelley and Marshall, 2008, 2009, 2010; Ostrander and Sievert, 2012). Furthermore,
given that signing statements can flag constitutional issues, they can raise the likelihood
of judicial review. As such, the model focuses on constitutional signing statements in
an effort to best apply to those scenarios where judicial review is the most likely for
highly salient and often constitutionally problematic legislation. Future theoretical and
empirical studies, however, could more explicitly consider the probability of review in
the use of signing statements, by incorporating features such as incomplete informa-
tion, salience, costs, and the judicial hierarchy (e.g. Beim, 2017; Beim et al., 2014).
Following previous separation of powers models that include judicial decision-making
(Ferejohn and Shipan, 1990; Howell, 2003; Spiller and Tiller, 1996), I assume that the
Court selects from a finite set of policies when reviewing law. In reality, it could move
policy along a continuum. Such a dynamic can be explored in future models. However,
for the purposes of simplicity, I present this basic model instead to establish intuition.
Arnold (1990) provides support for this conceptualization, arguing that members
account for the preferences of their constituents when proposing policy.

For example, Mayhew (1974) argues that the way members of Congress vote on roll
calls can be an important form of position taking.
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