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Discretion is fundamental to understanding interbranch interactions in the US separation-of-powers system. Yet, mea-

suring discretion is challenging. The few existing measures have difficulty capturing both delegation and constraint in a

consistent way over time. In this article, we propose a novel measure of executive discretion based on legislative

appropriations to all agencies, weighted by spending limitations imposed by Congress in appropriations committee reports.

We provide evidence for the validity of the measure, including a test of the ally principle to establish construct validity.

Finally, we demonstrate the wider utility of the measure by employing it to evaluate hypotheses about how political control

over the bureaucracy influences congressional policy making in the context of discretion. We show that agency design and

presidential control are important factors in congressional decisions. Overall, we present a versatile measure of discretion

that researchers can use to explore a variety of questions in American politics.
erhaps the most consequential and far-reaching power
of the executive branch is its ability to influence public
policy through the implementation of congressional

statutes. From health care to immigration to consumer pro-
tection and financial oversight, the decisions of executive
agencies affect every aspect of individuals’ lives. Regulation,
enforcement, and adjudication give agencies the opportunity
to make policy as they see fit—according to their own goals or
ideological preferences and potentially in conflict with leg-
islative ones. Such apparent autonomy raises concern over
excessive uses of executive power and unwarranted overreach
from this mostly unelected branch of government.

Yet, the executive branch is not completely unconstrained
when implementing the law. Indeed, agencies must rely on
discretion (i.e., the leeway given to them by Congress to exer-
cise delegated authority). Acting outside of these boundaries
can lead to rebukes from Congress as well as the courts, in-
cluding overturning agency actions. Thus, executive branch
policy making is impactful but not unconstrained. Instead, the
substance of executive actions depends vitally on discretion,
which consequently is an important underlying source of in-
terbranch power and conflict. As such, questions concerning
the causes and consequences of discretion arise in all areas of
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policy making. How does Congress determine the discretion
level given to a particular actor? Does this vary by agency and
mission? How does discretion influence executive branch
actions? Does discretion influence the likelihood an executive
action is challenged and overturned by the courts? What
determines whether courts respond to executive violations of
discretion? Do agency employees respond to increases and
decreases in discretion? These types of questions are central to
understanding separation-of-powers politics and policy mak-
ing in the United States and necessarily require an empirical
measure of discretion.

Although many of these questions have been examined in
theoretical work, empirical tests have lagged behind, largely
because of the difficulties in operationalizing the concept of
discretion. Thus, implications of many theories of congressio-
nal delegation and discretionary grants to the bureaucracy
have yet to be fully explored. This measurement deficit also
complicates the empirical evaluation of other separation-of-
powers theories that implicitly rely on delegation and dis-
cretion—such as the use of unilateral actions or the two-
presidencies thesis. Consequently, there is often a fundamental
mismatch between theory building and empirical testing in
many previous studies.
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In general, most other measures capture constraints but
not grants of delegated authority, which can be problematic.
For example, measures based on word count or page length
(e.g., Huber and Shipan 2002) may understate levels of
discretion by overlooking important details within statutes
that grant authority to the executive branch. Those that cap-
ture both components also have weaknesses that we argue are
driven by their basis in the authorization process, where com-
plexity, yearly volatility, selection issues, and overlapping
agency jurisdictions make inferences difficult. For instance,
the pioneering measure of Epstein and O’Halloran (1999) is
restricted by its small sample of potentially one-off legislation,
limiting comparability over time as well as its ability to assign
levels of discretion to particular agencies, since authorizing
statutes tend to deal with many agencies at once. We argue
that by shifting attention to alternative congressional actions
in which the dynamics of delegation theories manifest, scholars
can make more credible assessments of theory-driven hypoth-
eses as well as gain insights into appropriations politics.

We propose a measure of discretion given to agencies based
on the congressional appropriations process, by examining all
committee reports accompanying legislation for fiscal years
(FYs) 1976–2015. Discretion is measured by summing the total
amount of an agency’s budget authority and weighting it by
the number of pages devoted to instructing agencies on how to
use their appropriation. While discretion can be granted to
agencies through a variety of mechanisms—such as agency de-
sign, authorizing legislation, and appropriating legislation—we
argue that measures based on appropriations provide insights
into an important process in which Congress makes continuing
yearly adjustments to agency discretionary authority.

Further, we believe our appropriations-based measure has a
number of appealing features for testing theories of discretion.
First, it includes both conceptual components of discretion—
delegation and constraints. Second, it accounts for the amount
of spending authority delegated and spending limitations pre-
scribed for particular agencies, thus more precisely reflecting
executive discretion. As such, it ameliorates the difficulties of
previous measures in attributing discretion to specific agencies.
It also makes it simpler to link agencies to particular congres-
sional principals. Finally, it provides a consistent measure of
discretion over time for all agencies, given that appropriations
legislation must be passed each year. This also allows us to
detect relative increases and decreases in discretion and identify
effects within agencies.

Following previous measurement studies (e.g., Adcock and
Collier 2001), we present our measure in four steps. First, we
define the concept of discretion. We then identify indicators
corresponding to each component of discretion and construct
our measure. Next, we assess its validity including its content,
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comparison to other measures, and ability to replicate well-
known results. Notably, we explore its construct validity by
using it to test a prominent empirical implication of delega-
tion theories—the ally principle. Finally, we demonstrate the
utility of our measure in evaluating existing theoretical
conjectures about how presidential control of the bureaucracy
conditions discretionary decisions that are difficult to test with
existing measures. As discussed in the concluding section, we
believe this measure has vast potential for evaluating hypoth-
eses emerging from a variety of other separation-of-powers
and policy-making theories that, to this point, have been some-
what difficult to test without a reliable measure of discretion. It
also can yield new insights into the appropriations process—an
important venue through which Congress adjusts agency dis-
cretion on a continuing basis.

DISCRETION: CONCEPTS AND MEASUREMENT
The executive branch is constitutionally responsible for
implementing laws passed by Congress, allowing bureaucrats
to influence policy outcomes, potentially in ways that pivotal
legislative actors would oppose. However, Congress has de-
veloped a variety of means to prevent such bureaucratic drift
through constraints on agencies, one of the most important
being its ability to limit executive discretion. Here, we review
the concepts of delegation, constraint, and discretion that will
serve as a basis for our empirical measure of discretion. When
we speak of the latter, we consider it to be a combination of the
former two (i.e., discretion is delegation net of constraints;
Epstein and O’Halloran 1999).

Delegations from the legislative to the executive branch are
grants of authority for the president or agencies to take an
action, such as issuing a regulation or enforcing a policy. Why
would Congress delegate power to agents that may have dif-
ferent policy preferences? The most frequent scholarly ac-
count of this behavior centers on informational asymmetries
between Congress and the executive branch (e.g., Epstein and
O’Halloran 1999; Niskanen 1971). Because Congress lacks
expertise relative to the bureaucracy in understanding how
policy choices map into real-world policy outcomes, it dele-
gates decision-making authority to executive agents to avoid
utility losses associated with this uncertainty.

Congress is not powerless to influence policy after dele-
gating, however. It places constraints on delegated authority
that limit the scope of executive action. For example, it can
write specific statutes (e.g., Epstein and O’Halloran 1999; Huber
and Shipan 2002) or include limitations riders that proscribe the
obligation of funds for certain purposes (MacDonald 2010;
Schick 2008). Additionally, legislators can impose procedural
limits on the executive requiring information disclosure on bu-
reaucratic actions and facilitating the involvement of interest
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1. This does not refer to the change from last year’s budget authority
but rather the absolute level of budget authority being appropriated for the
coming FY.
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groups in decision making, including deadlines for action, open
meetings, and required public reports (e.g., Bawn 1995; McCubbins,
Noll, and Weingast 1987).

Knowing the number of delegations or the number of
constraints aimed at a particular agency action, in isolation of
each other, is not sufficient to characterize the discretion Con-
gress has granted to an agency. For instance, Congress may lard
legislation with procedural requirements and instructions, but
it may do so because it is also delegating large amounts of
policy-making authority to an agency. By focusing solely on
delegation or the accompanying constraints, the overall latitude
that an agency has in making policy will be obscured. Thus, a
reliable measure of discretion must incorporate both delega-
tions and constraints.

Many theoretical models have formalized this idea of dis-
cretion, producing predictions about when legislatures give
more or less discretion to agencies on the basis of factors such
as ideological alignment, bureaucratic capacity, uncertainty,
informational costs, insulation from the president, expertise,
policy area, and ex post controls (e.g., Bendor and Meirowitz
2004; Calvert, McCubbins, and Weingast 1989; Epstein and
O’Halloran 1999; Gailmard 2002; Gailmard and Patty 2007;
Huber and McCarty 2004; Huber and Shipan 2002; McCub-
bins 1985). Comparatively fewer studies have empirically
evaluated these theories, and those that do struggle to properly
measure the concept of discretion. We now turn to outlining
our measurement approach.

A NEW MEASURE OF DISCRETION
Our proposed measure is based on congressional outputs dur-
ing the appropriations process. By relying on appropriations
instead of authorizations, we circumvent many challenges
more broadly inherent to empirical studies of separation-of-
powers politics including selection bias, attribution of discre-
tion to particular agencies, and comparability across time and
policy area (Canes-Wrone 2005; Howell and Jackman 2011).
Because of this, we believe that a measure based on this im-
portant part of the policy-making process is ideal for testing
previous theories of discretion.

To be clear, both the authorizations and appropriations
processes serve as important venues in which legislators make
decisions regarding executive discretion. In addition to stat-
utory discretion, Congress can design the structure and in-
dependence of agencies through the authorization process,
which ultimately has implications for the autonomy they have
in their activities as well. Our measure is not intended to
capture the particular dynamics of the authorizations process,
which has been the focus of previous measurement attempts.
However, we believe that the appropriations process is an
important and distinct venue of policy making and one in
This content downloaded from 129.0
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which the strategic dynamics of delegation theories manifest.
Furthermore, accounting for authorizations activity does not
appear to affect the statistical performance of our measure
(see app. E; apps. A–G are available online). For these reasons,
we believe our measure will allow researchers to advance the
empirical study of discretion.

To construct our appropriations-based measure, we rely
on written committee reports accompanying the set of annual
appropriations bills reported to the chamber. Developed by
each appropriations subcommittee in both the House and
the Senate, these reports recommend an appropriated amount
for each agency with instructions on how the money should
be spent. Specifically, our discretion measure incorporates
both delegation and constraint as indicated in these reports.
We conceive of delegation as the amount of new budget au-
thority recommended for an agency in a given FY, recorded in
millions of 2009 dollars.1 Constraints are operationalized as
the length of the appropriations subcommittee report issued
for a particular agency. Specifically, each report is divided into
sections based on the agency and then subsections detailing
its accounts. We record the budget authority from the table at
the beginning of each agency/account section and then count
the subsequent pages of text associated with that agency to the
nearest quarter page. We do not include the summary tables
at the end of the report or the general provisions in these
counts. To generate our discretion measure, we divide total
new budget authority for an agency by the length of the report
sections pertaining to that agency, yielding a measure of bud-
get authority per page. In particular, the discretion granted to
agency i in year t is given by

discretionit p ln
new budget authorityit

pagesit

� �
:

We collected these data for each agency for FYs 1976–2015
from appropriations subcommittee reports, separately for
the House and Senate, from Congress.gov and Congressio-
nal Proquest. From this, we are able to obtain a measure of
discretion granted to every agency from each congressional
chamber in every FY for which reports are available.

We use the natural logarithm of the ratio to reduce the
influence of outliers, particularly given that the measure’s two
components have qualitatively different scales. Furthermore,
inspection of residuals from the analyses below indicate that
they are strongly skewed when using the unlogged version.
Researchers will have the option of using transformed or
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untransformed data if they believe their application requires
the latter since it is easily reversed.2

CONTENT VALIDITY
We now assess the content validity of our measure (i.e., the
degree to which its components capture the stated concepts;
Adcock and Collier 2001). First, we argue that new budget
authority is an appropriate measure of delegation. Agencies
require budgetary authority to enter into obligations through-
out the year and carry out their missions. Budget size is the-
oretically and empirically linked to agency outputs and is a key
concern for politicians seeking to control executive actions
(e.g., Calvert et al. 1989; Kiewiet and McCubbins 1991;
McCarty 2004; Niskanen 1971; Schick 2008; Ting 2001).
Without new budget authority, agencies are unable to pay and
hire employees, enter into new contracts, engage in enforce-
ment activities, or otherwise operate. Kiewiet and McCubbins
(1991) describe appropriations decisions as “straightforward”
and “the clearest statements of policy that exist” (3). Because of
this, they argue that annual appropriations serve as an ap-
pealing measure of delegation to the executive, with higher
appropriations corresponding to more authority.

One potential issue with using new budget authority as a
measure of delegation is that some agencies may receive more
funding than others because of the nature of their mission and
policy-making tasks, raising concerns about the comparabil-
ity of the measure across agencies or over time. We examine
this possibility in numerous ways to ensure that this does not
affect the performance of our measure. First, our models
reported below include fixed effects for each agency, which
account for these and other unobserved differences. Second,
appendix D offers several analyses assessing the sensitivity
of our measure to factors related to the size, scope, policy-
making area, time and dynamic effects, and funding structure
of agencies. Across all these analyses, our measure produces
results that are remarkably stable, suggesting its utility in a
variety of empirical contexts. Furthermore, the measure can
be demeaned by agency or other factors for users who are not
interested in cross-agency variation.

Given the importance of appropriations for agency opera-
tions, Congress does not appropriate without instructions. To
operationalize these constraints in our discretion measure, we
examine appropriations subcommittee reports, which contain
an assortment of constraining instructions about how agencies
are to spend their funds. Such constraints can include reporting
or notification requirements, deadlines, requests for detailed
studies or other information, and mandating or prohibiting
2. We explore alternative ways of dealing with scale and skew effects
in app. D.
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specific activities, among other restrictions.3 As Schick (2008,
271) writes, “According to long-standing practice, detailed
guidance on how funds are to be spent appears in appropri-
ations committee reports rather than in the body of appropri-
ations acts.” Some argue that committees prefer using reports
to provide detailed instructions on spending rather than the
actual legislation because it gives them greater flexibility to
change requirements in the future (Tollestrup 2015). Although
these reports are not law, in the sense that they are not statutes,
they are nonetheless treated as such by agencies because of
their repeated interactions with the appropriations subcom-
mittees (Fisher 2005; Tollestrup 2015). If agencies act against
subcommittee reports, they may face retribution from that
subcommittee in the future in the form of more stringent
constraints, reduced appropriations for priorities, or costly
oversight (Schick 2008). Fenno (1966, 292) writes, “agency
obedience to the law is hardly worthy of comment. But an
agency’s religious adherence to the direction, admonitions,
suggestions, and intentions written in the Committee report is
noteworthy as a measure of its desire for harmonious relations
with the Committee.”

Kiewiet and McCubbins (1991, 17) also suggest that these
reports serve as a better indicator of discretion in appropriations
than the actual text of the law given the detailed instructions
contained within them (see also Fisher 2015). For example,
legislative vetoes, declared unconstitutional by the Supreme
Court in Immigration and Naturalization Service v. Chadha,
462 U.S. 919 (1983), gained renewed life in appropriations
reports. Following Chadha, Reagan’s administration tried to
resist these vetoes but was quickly brought to heel by an as-
sertive appropriations committee, which threatened to restrict
spending flexibility if they disregarded report provisions re-
quiring NASA to seek approval before exceeding spending
caps for certain programs (see Fisher 2005, 3–5).

The committee reports include wide ranges of specificity in
their instructions. An example of low constraint comes from
the House Commerce, Justice, and State subcommittee’s re-
port on the Marine Mammal Commission’s FY 2005 appro-
priation, which in its totality states: “The recommendation
includes $1,890,000 for the necessary expenses of the Marine
Mammal Commission, which is $54,000 above the FY 2004
level and the same as the request.” Here, the committee pro-
vides essentially no instruction to the agency. But, agencies
sometimes receive extremely detailed instructions that sub-
stantially limit their discretion. In the FY 2009 report from
the same subcommittee (H.R. Rep. No. 110-919, 2008), the
Marine Mammal Commission was now given a page of in-
structions along with their appropriations. Specifically, the
3. See app. A for more details and specific examples.
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subcommittee mandated that the commission hire two full-
time employees to “be responsible for monitoring oil and gas
issues such as the expansion of exploration and clean up of oil
spills on ice as well as emerging fishery issues” and that the
agency maintain and expand efforts in a laundry list of specific
areas (see app. A for full text). This notable increase in speci-
ficity between the FY 2005 and FY 2009 reports also corre-
sponds to a shift from unified to divided government. And as
we note in more detail below, such political division is among
the most prominent explanations for changes in discretion.

To further assess the validity of reports as constraints, we
turn to unique survey data asking high-level careerists the
degree to which they feel constrained in using appropriated
funds. The Survey on the Future of Government Service was
conducted in 2014 and targeted a sample of federal govern-
ment executives from 81 different agencies. In total, 3,551
individuals responded to the survey (24% response rate).4 In
particular, respondents were asked, “How much discretion
does [your agency] have over spending decisions after funds
have been appropriated by Congress?” Respondents could
choose among the options “none,” “little,” “some,” “a good
bit,” and “a great deal.” These five responses were coded 0–4,
respectively, and the principal investigators provided us with
agency-averaged responses. Given that the question refers to
restrictions conditional on funds that were appropriated, this
maps readily onto our conception of constraints.

As such, longer reports should be negatively correlated
with responses on this scale. Indeed, we find that this is the
case. The correlation between these two variables is 20.66
(p ! :001), as visualized in figure 1. To more systematically
examine this relationship, we regressed the agency-averaged
responses onto the logged number of pages in the committee
report for each agency in 2014 and weighted the agency-level
observations by the number of respondents in that agency.
We estimate a coefficient of 20.10 (p p :001). Specifically, a
1 standard deviation increase in page length is associated with
a 0.44 standard deviation decrease in perceived autonomy in
spending appropriated funds. These results provide evidence
from bureaucrats themselves suggesting the content validity
of the reports as a measure of constraint.

The link between report length and constraint is not just a
matter of perception. Our measure of constraint is also related
to the incidence of other well-known constraints in the ap-
propriations process. To demonstrate this, we coded a random
sample of committee reports for a number of prominent
4. See Richardson (2017) or http://www.vanderbilt.edu/csdi/research
/MethodsDocument.pdf for further details on the survey (accessed March 14,
2017).
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constraints in the bureaucratic politics literature, including
reporting requirements, required studies, deadlines, repro-
gramming requirements, and consultation requirements. We
find that the frequency of these constraints’ inclusion in these
reports is highly and significantly correlated with overall report
page length (see app. F for details and analysis). Additionally,
we collected a data set of limitation riders targeting agency
regulations in appropriations legislation from FY 1993–2015.
Policy riders are one particular and prominent type of con-
straint in the appropriations process (MacDonald 2010) and
thus should be positively correlated with report lengths. We
find that this is the case, where the number of logged riders
for an agency in a given year is correlated with logged report
length at 0.43 (p ! :001). This evidence, in combination with
the survey data, provides additional systematic support for the
content validity of reports.

COMPARISON TO PREVIOUS MEASURES
OF DISCRETION
Given the importance of discretion in American politics, there
have been several previous attempts to operationalize this con-
cept. There are various ways in which Congress can give dis-
cretion to agencies and, consequently, various ways scholars
have approached measurement. Most have focused on con-
gressional outputs in the authorizations process. This and the
appropriations process are perhaps the two most prominent
ways for agencies to receive discretion, providing members of
Figure 1. Relationship between the Survey on the Future of Government

Service measure of spending constraints and the logged number of report

pages for an agency in fiscal year 2014. Points are weighted by the number

of respondents within an agency. A fitted regression line and 95% confi-

dence intervals are also plotted.
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Congress formal and institutionalized means for communi-
cating executive responsibilities. Although the authorizations
process is obviously an important policy-making venue,
measures based on it face severe challenges in accurately and
completely capturing discretion; thus, they may prove to be
unreliable for theory testing. As such, we argue that using
measures based on the appropriations process offers an ap-
pealing alternative to the challenges inherent to measuring
discretion through authorizing statutes, as detailed below. In
addition to making conceptual comparisons, we examine the
statistical relationships between our measure and these
alternatives as well as their relative performance in statistical
tests in appendix G.

Previous measures
The most prominent work in the study of discretion is Epstein
and O’Halloran (1999). In addition to developing a rich theory
linking internal congressional and separation-of-powers poli-
tics to discretionary grants, the book also offers a novel em-
pirical measure to test the model’s predictions. The Epstein and
O’Halloran measure is based primarily on Congressional
Quarterly summaries of legislation designated as significant by
Mayhew (2005). The authors determined whether each pro-
vision includes delegation or constraints or both and calculated
respective ratios that together yield a measure of discretion.
While their operationalization is one of the only to take into
account both delegation and constraints, other aspects of the
measure make it difficult to use in empirical analyses.

First, focusing on significant legislation limits its general-
izability as a tool for assessing discretion. Concentrating on
particular potentially one-off pieces of legislation makes
comparisons between them and across time difficult. What
types of unobservable and uncontrolled for factors may also
be affecting levels of discretion? The fact that different kinds
of laws (with respect to substance, significance, and scope) are
passed under various ideological arrangements may cause
concerns about the validity of results presented with such a
measure. Does discretion change between the enactment of
significant laws affecting an agency? Focusing only on sig-
nificant legislation does not allow researchers to examine when
Congress expands or reduces an agency’s discretion, because it
fails to produce a recurring measure that would allow for
consistent comparisons in absolute levels of discretion within
laws or policy areas.

Second, a focus on authorizing legislation may limit the
number of theories possible to test. The actions agencies
take in response to discretionary changes are frequently pre-
dictions that emerge from formal models. Yet, it is difficult
to test such predictions using these measures because autho-
rizing statutes typically delegate to multiple agencies with
This content downloaded from 129.0
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overlapping jurisdictions and often indistinguishable lines of
discretion.

Third, the Epstein and O’Halloran measure may under-
state the magnitude of constraint that Congress includes in
legislation, given that it takes into account the number of
unique constraint types rather than the volume of constraints
in a bill (see MacDonald 2007, on this point). Finally, the
reliance on Congressional Quarterly summaries raises some
concerns about whether the measure accurately captures the
levels of delegations and constraints in a bill (see app. B).

Another prominent measure used in the literature is
the length of authorizing statutes. This operationalization
assumes that statute specificity (and, therefore, the constraint
imposed on an agency) is positively correlated with statute
length. This measure is employed most notably by Huber and
Shipan (2002), who focus on changes to state Medicaid laws
during the years 1995–96. Clinton et al. (2012) use a similar
measure to examine discretion in each federal statute for
2007 and 2008. Similar to other authorization-based mea-
sures, theirs do not distinguish among policy areas, leaving
the possibility that confounders related both to policy area
and discretion could lead to spurious correlations.

Perhaps the main drawback of these length-based measures
is that they do not account for delegation. Their underlying as-
sumption is that longer statutes have more constraints. How-
ever, lengthier statutes may contain more delegations as well.
Indeed, the results from Epstein and O’Halloran (1999) and our
own reported below suggest that delegation and constraints are
actually significantly and positively correlated. Because length
itself tells us little about the level of delegation in a statute, its
utility as a measure of discretion is limited.

Finally, a number of studies examine specific control mech-
anisms such as limitation riders, policy analyses, reporting and
consultation requirements, and periods of public comment in
isolation (e.g., Drotning and Rothenberg 1999; MacDonald
2010, 2013; Potoski 1999; Potoski and Woods 2001; Spence
1999). Similar to length, these measures capture instances of
constraint. However, the level of constraints in a given law may,
in part, depend on the levels of delegation within the same or
other laws. Given the importance of both concepts, these are
problematic as measures of discretion.

Strengths and weaknesses of our measure relative
to previous work
There are several features of these previous measures that
can be improved. First, repeated observations for agencies or
well-defined policy areas are essential to allow for more com-
parability of discretionary grants over time and to mitigate se-
lection issues that plague measures based on authorizing leg-
islation. Second, a clear conception of what constitutes a
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delegation and constraint ought to be central to the overall
measure. Finally, a measure should be able to account for
increases and decreases in discretion.

We believe our measure incorporates these three general
desiderata, while also focusing on a substantively important
arena for discretion decisions. First, our measure incor-
porates both central conceptual aspects of discretion—
delegation and constraints. Second, by examining the an-
nual appropriations process, we are able to create a measure
that is clearly comparable over time for agencies. Further-
more, relative to authorization-based measures, the annual
must-pass nature of appropriations negates selection issues
about when specific congresses may pass particular types of
legislation with particular levels of discretion.

To be sure, authorizing committees play an important role
in agency activities, but there is ample reason to believe that
appropriations politics is also important for understanding
agency discretion. Furthermore, the appropriations and au-
thorizations processes do not always have direct lines from
one to the other. In that sense, our measure is a valuable
supplement to existing work. First, many agencies and pro-
grams operate continuously with expired authorizations. Al-
though authorizing committees have not renewed or updated
legislation for these functions of government, most continue
because the appropriations committee still gives budget au-
thority for these functions. In this case, the appropriations
committee fills a vacuum, reviewing programs on an annual
basis and shaping them through funding levels and report
language. For instance, the legislation authorizing the Federal
Election Commission expired in 1981. The State Department’s
authorizing legislation was last passed in 2002 and authorized
funds for FY 2003 only.5 These are not isolated examples. The
Congressional Budget Office found that over $300 billion of FY
2016 discretionary spending was unauthorized (CBO 2016).

Even when discretionary funds are authorized, this does not
guarantee that authorizing and appropriations committees will
necessarily agree on levels of funding or discretion for agencies.
Former Senator Mark O. Hatfield, who chaired the Senate
Appropriations Committee, is quoted as saying, “I think most
people realize [that an authorization] is only a hunting license
for an appropriation” (as quoted in Hall 2004, 37). In other
words, the appropriations committees do not necessarily feel
bound by existing authorizations even when they are unexpired
or permanent. Further, appropriations committees often fund
experimental and pilot projects that are not necessarily con-
nected to any particular authorizations legislation. This decou-
pling of the two processes makes this an important, substan-
5. See Pub. L. No. 107-228, Foreign Relations Authorization Act,
Fiscal Year 2003.
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tively distinct arena in which to study discretion. We examine
the interaction between the two processes with regard to our
specific measure in detail in appendix E.

More pragmatically, focusing on appropriations allows for
a cleaner measure as compared to others (Bendor and Moe
1985; Howell and Jackman 2011), given it can more easily
evaluate theories that are centered on the interactions between
one principal and one agent. While authorizing statutes are
important vehicles for delegating power to many different
agencies, that feature of them also makes it difficult to dis-
entangle discretion for one agency from another. Conversely,
appropriations bills and reports more clearly delineate ap-
propriations and constraints for specific agencies.

Further, our measure allows us to observe the proposed
discretion levels for both the House and the Senate in a given
year. This yields a characterization of the discretionary atti-
tude of both chambers toward each agency in every year.
Previous empirical tests of discretion usually aggregate the
preferences of both chambers into one single body, despite the
fact that they have separate preferences and relations with
agencies. Our measure would allow for an easier evaluation of
theories that center on multiple principals. At the same time,
it is flexible enough to yield a single measure by taking into
account the length of both chamber reports in a given year
and actual appropriated amounts.

To be sure, there are also limitations to our measure. First,
the appropriations process is part of a larger bargaining pro-
cess, and the strategic considerations of subcommittees, par-
ticularly when the House and Senate disagree, may influence
what we observe through our measure. This means that
factors unrelated to the characteristics of the intended agents
may also play a role in the data-generating process. We ex-
plore this issue more in appendix C, along with the issue of
how presidential budget requests could affect grants of bud-
get authority and reports. While these issues do not appear
to affect the results of the applications we examine in this ar-
ticle, future researchers using the measure ought to be cog-
nizant of this factor and may need to take these issues into
account in their particular applications.

Second, the measure includes only yearly obligational au-
thority in the jurisdiction of the appropriations subcommittees.
This means that direct spending dictated in authorizing legis-
lation is excluded from the measure (e.g., Social Security or
Medicare). This is an important limitation of our measure,
given that direct spending makes up an increasing portion of
agency outlays over time. However, this also means our mea-
sure captures the areas of spending that agencies and Congress
have substantial authority to shape on a regular basis.

A final issue that arises with our measure is how to treat
agencies receiving funding outside of the appropriations
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process (e.g., from user fees or offsetting collections). Specif-
ically, 21 agencies in our data set have some authorization to
collect offsetting receipts, 13 of which use those receipts to
cover a substantial portion of their operating expenses. We
examine this issue further in appendix D. While those results
suggest that the effects of these alternative funding structures
are innocuous for the performance of our measure, we cau-
tion users that their particular application may have some
relationship to these factors.

DESCRIPTIVE STATISTICS
Figure 2 displays the relationship between delegations (bud-
get authority) and constraints (report page length). We find
a significant positive correlation (0.84, p ! :001) between the
two, as highlighted by the locally weighted scatterplot smoother
in gray.6 This relationship is in line with the results reported in
Epstein and O’Halloran (1999). Furthermore, both compo-
nents have grown at modest, yet comparable, rates over time.
The average within-agency yearly growth rate for both budget
authority and report length is 0.7%. This positive correlation
serves to highlight the shortcomings of page length alone as a
measure of discretion. While lengthier reports suggest greater
constraint, they are also associated with larger delegations of
authority.

Figure 3 displays the distribution of discretion across agen-
cies. The average level of discretion in the sample is $75.9 million
6. This strong correlation persists even when we account for agency
differences by demeaning the budget authority and page lengths by agency
(0.72, p ! :001).

This content downloaded from 129.0
All use subject to University of Chicago Press Terms 
of budget authority per report page, with a standard deviation
of $7.99 million/page. The averages for the House and Senate
are fairly similar at $79.5 million/page and $72.6 million/page,
respectively.

In addition to the overall distribution of discretion, we can
characterize mean discretionary levels for particular agencies,
which is difficult to assess using the standard measures in the
literature. Figure 4 plots the mean level of discretion for each
cabinet agency as well as 95% confidence intervals. There is
substantial variation in these means across departments. The
least average discretion is given to the Department of the
Interior, which receives $143.3 million per page. The De-
partment of Veterans Affairs receives the most discretion on
average, with about $3.6 billion allocated per page. Although
the confidence interval for the Department of Veterans Af-
fairs appears small because of the logarithmic scale, it extends
from $3.24 billion/page to $3.76 billion/page. This is a range
approximately equivalent to the average annual discretion for
the Department of Justice. This variation suggests the im-
portance of controlling for issue areas and agencies in anal-
yses using the measure, since some agencies may have in-
herently more expensive activities, for example. Alternatively,
this cross-agency variation may also be of interest in some
studies. This measure can accommodate both research needs.

CONSTRUCT VALIDITY: THE ALLY PRINCIPLE
To establish the construct validity of our measure (i.e., the
degree to which it reproduces well-known findings; Adcock
and Collier 2001), we turn our attention to testing a theoretical
regularity from the discretion literature, the “ally principle.”
This result suggests that Congress gives more discretion to
ideologically aligned executive actors who will likely implement
a policy closer to congressional preferences than a more distant
Figure 2. Relationship between appropriations and report page length: cor-

relation between delegation and constraint.
Figure 3. Distribution of discretion. Negative values are a result of some

fractional values for budget authority and page length and the natural loga-

rithmic transformation of the measure.
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one, therefore reducing the costs incurred from delegating
authority (see Bendor and Meirowitz 2004). Of course, in some
strategic situations the ally principle may not obtain (e.g.,
Huber and McCarty 2004). Nonetheless, we test the hypothesis
with the understanding that if circumstances exist in our data
set in which the ally principle does not hold, it will bias against
our finding any statistically or substantively significant results.
Following Epstein and O’Halloran (1999), we operationalize
disagreement (chamber-president disagreement) in terms of
whether the chamber issuing the report is controlled by the
party of the president.7 This variable takes the value 1 if the
chamber is controlled by the party opposed to the president
and 0 otherwise.

Table 1 displays the results of seven models assessing the
ally principle using our measure. Model 1 is a simple bivariate
regression of discretion onto the disagreement measure.
Model 2 includes agency fixed effects to control for unob-
served, time-constant features of agencies that may influence
discretion levels. For similar reasons, model 3 includes fixed
effects for every subcommittee in each chamber. In addition
to these fixed effects, model 4 controls for factors that may
influence grants of discretion including the economy (infla-
tion and unemployment), the beginning of a new presidential
administration (administration change), the president’s ap-
proval rating (public approval, and whether the United States
7. We focus on chamber disagreement rather than divided govern-
ment because we have an agency-year observation in each chamber and
there are occasions where partisan control of the House of Representatives
and the Senate differs.
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is engaged in prolonged military conflict (war), as defined by
Cohen (2012).8

We find strong support for the ally principle with our
measure across models 1–4. Specifically, we estimate that a
change from agreement between the chamber and the presi-
dent to disagreement is associated with a 12%–15% decrease
in the amount of discretion afforded to an agency, depending
on the specification.9

We use alternative measures of ideological alignment in
models 6 and 7 in table 1. Following Epstein and O’Halloran
(1999), we use the percentage of seats held by the opposing
party of the president (percent opposing party) by chamber as
an alternative measure in model 5. Since partisan-based mea-
sures may not best represent the preferences of political actors,
we use ideology as a basis for preference disagreement in
model 6, where chamber-president distance is measured as the
absolute ideological distance between the president and the
chamber median using DW-NOMINATE scores.

With both of these alternative measures, we still find strong
support for the ally principle. Specifically, a standard deviation
increase in the number of the seats held by the president’s po-
litical foes, corresponds to a 7% decrease in discretion granted
Figure 4. Mean level of discretion for cabinet agencies in our data set, as well as 95% confidence intervals. AGp Agriculture; CMp Commerce; DDp Defense; DJp

Justice; DLp Labor; DN p Energy; EDp Education; HE p Health and Human Services; HSp Homeland Security; HUp Housing and Urban Development; IN p

Interior; ST p State; TD p Transportation; TR p Treasury; VAp Veterans Affairs.
SA0L1E?output_viewppct_12mths), collected by the Bureau of Labor Statistics.
Administration change is coded 1 if it is the first year of a new president’s term
and 0 otherwise. Public approval is measured by a Gallup poll, aggregated by
year and compiled by the American Presidency Project (https://www.presidency
.ucsb.edu/statistics/data/presidential-job-approval).

9. We examine possible dynamic effects as well as other ways of ac-
counting for time including time trends and structural breaks in app. D.
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to the executive branch. Similarly, discretion decreases by
8% for every standard deviation increase in the president’s
ideological distance to the chamber median. In general, the
control variables do not have a significant impact on discre-
tion. However, we do find evidence that subcommittees grant
greater discretion to agencies when the president is popular.
This finding is consistent with arguments linking presidential
approval to success with Congress (Rivers and Rose 1985).
Overall, these results offer strong support for the construct
validity of our measure.

Finally, model 7 uses a transformed version of the measure,
in which the dependent variable is within-agency z-scores, that
allows for the standardization of the measure within individual
agencies. This version of the measure may be useful for those
interested in cross-agency differences who do not want to use
fixed effects models. This transformation may also facilitate its
use as an independent variable. The ally principle results are
sustained when using these z-scores. Another alternative trans-
formation useful for exploring cross-agency variation is a de-
meaned version of the measure, which produces the results in
table 1 by construction and purges the measure of agency-,
committee-, or time-invariant factors that may not always be
of interest depending on the particular study.
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In appendix G, we compare the statistical performance of
our measure to others. First, we examine the Epstein and
O’Halloran (1999) measure of statutory discretion. We find
that after accounting for the effects of agencies, the Epstein
and O’Halloran measure fails to reproduce the ally principle
(although we note several caveats to this finding, including
the different substantive referent of the measure and other
important differences between their approach to ours). This
illustrates the utility of a measure in which it is possible to ob-
serve repeated instances of discretionary grants within agencies,
which allows for sufficiently high-powered tests of hypotheses.
We also include comparisons to other frequently used measures
based on the page length of appropriations bills as well as the
five common constraints we coded for in the committee reports
discussed above. We find that these alternative measures are
not highly correlated with our measure, and they also fail to
produce the ally principle result. These results further suggest
the benefits of the measure we propose here.

EVALUATING HYPOTHESES RELATED
TO POLITICAL CONTROL
In the previous section, we illustrated the utility of our
measure in reproducing the ally principle. In doing so, we
Table 1. Ally Principle
Model 1
 Model 2
 Model 3
59.095.115
and Condit
Model 4
 on July 25, 2019
ions (http://www.j
Model 5
 06:09:42 AM
ournals.uchicago.
Model 6
edu/t-and-c).
Model 7
Chamber-president disagreement
 2.159***
 2.133***
 2.141***
 2.161***
 2.227***

(.0427)
 (.0315)
 (.0342)
 (.0400)
 (.0365)
Percentage opposing party
 2.933***

(.221)
Chamber-president distance
 2.450***

(.0961)
Inflation
 .0187
 .0189
 .0191
 .0186

(.0128)
 (.0129)
 (.0126)
 (.0120)
Unemployment
 2.00527
 .00774
 2.00491
 2.00876

(.0144)
 (.0138)
 (.0147)
 (.0144)
Administration change
 2.0507*
 2.0491*
 2.0463*
 2.0630*

(.0302)
 (.0280)
 (.0255)
 (.0343)
War
 2.0709
 2.0115
 .0269
 2.0657

(.0487)
 (.0467)
 (.0479)
 (.0499)
Public approval
 .00450***
 .00444***
 .00285*
 .00422**

(.00161)
 (.00164)
 (.00160)
 (.00174)
Agency fixed effects
 ✓
 ✓
 ✓
 ✓
 ✓

Chamber-subcommittee fixed effects
 ✓
 ✓
 ✓
 ✓

N
 8,284
 8,284
 8,284
 8,284
 8,284
 8,284
 8,253
Note. Coefficients reported from ordinary least squares regression model, with robust standard errors clustered by agency in parentheses. Significance: two-
tailed tests.
* p ! .10.
** p ! .05.
*** p ! .01.
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established its robust construct validity. This section dem-
onstrates how our measure can also be used to evaluate other
prominent theories of discretion that have remained mostly
untested because of the difficulties in properly measuring this
concept. To this end, we further provide substantive insights
into congressional policy decisions in the context of discretion
when facing the tools of the administrative presidency.

In particular, we focus on how variation in presidential
control over agency behavior can influence the discretionary
attitudes of Congress toward those agencies. In general, the-
oretical explorations of discretion have led to a number of
empirical predictions about how control may condition the
ally principle. In the remainder of this section, we use our
new measure of discretion to test these ideas. First, we ex-
plore how certain structural features of agencies may prompt
legislative actors to deviate from the ally principle. Then, we
examine variation in the responsiveness of Congress to the
preferences of different executive branch actors to glean
insights into who legislators view as most influential in de-
termining policy outcomes. The results are an important con-
tribution to our understanding of how political control of the
bureaucracy affects incentives for congressional policy making
in the context of discretion.

To begin, the degree to which presidents can control
agencies can be, in part, influenced by certain structural
features of those agencies. While the agency design literature
has yielded results about what types of agencies Congress
designs and when, less work has empirically examined how
agency structure affects the policy-making incentives of
Congress after agency creation. Previous theoretical work has
suggested that some of these features may moderate the effects
of ideological disagreement on grants of discretion.

For instance, McCarty (2004) examines how ideological
patterns in discretion may be conditioned on the independence
of agency decision makers (what he terms the “appointments
dilemma”). When presidents can easily remove key actors or
appoint them unilaterally, ideologically distant congresses will
give the agency less discretion. This problem can be solved
through devices that allow presidents to commit to the ideology
of the appointee, such as qualification requirements for officials
and removal protections. In these cases, we would, on average,
expect the effects of ideological divergence to be diminished.

Volden (2002) also offers a prediction about deviations
from the ally principle related to insulation. The results of his
model suggest that ideological congruence between the
president and Congress should typically lead to greater levels
of discretion, although this pattern may actually be reversed
for more independent agencies. Thus, these theoretical
models suggest that the structural features of an agency that
open personnel to presidential influence can materially affect
This content downloaded from 129.0
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the incentives of Congress when determining discretion.
However, to empirically evaluate these types of conjectures, at
a minimum one needs a measure that can reliably attribute
discretionary grants to particular agencies.

Our measure facilitates a test of this kind because it allows
for easy and clear identification of discretionary levels across a
wide variety of agencies. We also turn to a recent measure de-
veloped by Selin (2015), which uses a Bayesian latent variable
model of agency structural features to estimate the indepen-
dence of personnel (among other latent features). The key
factors that load positively onto the measure are familiar con-
straints on presidents, such as “for cause” removal protections,
staggered terms, and appointment requirements (based on, e.g.,
partisanship and expertise). To assess the degree to which the
ally principle is moderated by agency independence, we interact
the chamber-president disagreement indicator with Selin’s mea-
sure in models 1 and 2 of table 2. Because the independence
measure is time invariant, we omit agencyfixed effects in model 1
and estimate a correlated random effects model in model 2
(Wooldridge 2009). Results are consistent with either approach.

The ally principle appears to be most consequential in
the least insulated agencies, with the effect diminishing as
agency insulation increases. At the lowest levels of the Selin
measure, the estimated effect of disagreement corresponds
to a 23% decline in discretion relative to when Congress
and the president are copartisans (p p :001). For the most
insulated agencies in the data set, we actually estimate a
positive yet insignificant increase of 5% in discretion under
disagreement (p p :646). In sum, it appears that, as the
theories above suggest, agency independence moderates the
effects of ideological disagreement between Congress and
the president. This suggests that the agency design decisions of
enacting coalitions have repercussions for congressional de-
cision making with respect to discretion on a continuing basis.

In addition to the relatively time-invariant structural fea-
tures of an agency, presidents may exert influence over its
political and career personnel on a continuing basis through
tools like politicization. This influence may vary over time
and, consequently, shape congressional perceptions about the
ideological orientation of an agency and what it might do with
granted discretion. To determine whether this is the case, we
can examine whether congressional grants of discretion are
responsive to the ideologies of certain segments of the bu-
reaucratic workforce or whether they are generally more re-
sponsive to the ideology of the president. Specifically, we in-
vestigate whether the ideological distances between Congress
and career employees, political appointees, or the president
influence the overall discretion given to a particular agency. If
Congress is responsive to the preferences of the latter two
groups, this suggests that they perceive the administrative
59.095.115 on July 25, 2019 06:09:42 AM
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presidency as a powerful force over agencies. Our new measure,
which attributes discretion to specific agencies across time,
allows for a credible within-agency research design to examine
these questions. This would not be possible with existing
measures.

While the different measures of agency personnel ideology
are the object of interest in this analysis, creating distances
between these measures and Congress requires us to confront
the issue of which legislative actor’s ideal point will be impor-
tant for understanding discretion decisions. Some previous
work has identified the chamber as the primary principal in
controlling agencies with delegated discretion. However, sev-
eral scholars argue that congressional committees and sub-
committees are more important sources of power and con-
straint to agencies under their jurisdiction than Congress at
large given their use of budgets, oversight, and appointments
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as control mechanisms (e.g., Aberbach 1990). Indeed, many
studies have found evidence that agencies are responsive to the
ideological preferences of their oversight committees (e.g.,
MacDonald 2007; Shipan 2004; Weingast 1984; Weingast and
Moran 1983; Wood and Waterman 1994).

While most of these previous results are focused on au-
thorizing committees, we believe the appropriate committee
principal in the case of appropriations decisions is the relevant
appropriations subcommittee. We do not believe there are
significant differences in the way that appropriations com-
mittees behave relative to authorizations committees that
would lead to different expectations for their ability to oversee
agencies, so extending those theories to the appropriations
context is straightforward.

In the case of appropriations, decisions about discretion
occur most frequently on the subcommittee level. Each of these
Table 2. Subcommittee-Executive Alignment
Model 1
 Model 2
59.095.115 on Ju
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Model 3
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Model 5
Chamber-president disagreement
 2.185***
 2.186***

(.0600)
 (.0575)
Personnel independence
 2.650***
 2.643

(.142)
 (.998)
Divided # personnel independence
 .106**
 .0759*

(.0493)
 (.0433)
Chair-president distance (DWNOM)
 2.242***

(.0510)
Chair-agency distance (CJ)
 .120

(.122)
Chair-appointee distance (BCJ)
 2.0671

(.0421)
Inflation
 .0238
 .0200
 .0192
 2.0764**
 2.0436*

(.0204)
 (.0163)
 (.0122)
 (.0309)
 (.0223)
Unemployment
 .0217
 .0265
 2.00796
 .0160
 .00411

(.0245)
 (.0184)
 (.0154)
 (.0199)
 (.0198)
Administration change
 2.0138
 .000714
 2.0522*
 .103*
 .0140

(.0463)
 (.0399)
 (.0297)
 (.0525)
 (.0454)
War
 2.0761
 2.0291
 2.0119
 .186*
 .0803

(.0584)
 (.0484)
 (.0431)
 (.0941)
 (.0603)
Public approval
 .00344**
 2.00349
 2.0000530

(.00152)
 (.00419)
 (.00236)
Agency fixed effects
 ✓
 ✓
 ✓

Agency intercepts
 ✓

Chamber-subcommittee fixed effects
 ✓
 ✓
 ✓
 ✓
 ✓

N
 5,139
 5,139
 7,487
 2,060
 3,198
Note. Coefficients reported from ordinary least squares regression model, with robust standard errors clustered by agency in parentheses. The parenthetical

code next to variables indicates the source of the ideal points used in the analysis: DWNOM p DW-NOMINATE Common Space Scores; CJ p Chen and
Johnson (2015); BCJ p Bonica, Chen, and Johnson (2015). Significance: two-tailed tests.
* p ! .10.
** p ! .05.
*** p ! .01.
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subcommittees is responsible for a particular set of agencies
and accounts. As such, we argue that the appropriations sub-
committee is the most appropriate principal in this context. We
focus in particular on the ideal point of the subcommittee
chairs, given previous work demonstrating their agenda power
and influence over policy outcomes in the appropriations pro-
cess (Berry and Fowler 2016). However, the results are con-
sistent when using the ideal point of the committee median.
While previous measures of discretion face difficulties in
identifying proper legislative principals, we demonstrate the
flexibility of ours in doing so given that it disaggregates
decisions by subcommittee, rather than the chamber.

We draw on a number of measures of agency and con-
gressional preferences to determine which set of preferences
congressional actors are responsive to when setting discretion
levels. The clear line from congressional actors to a particular
agency, which is a key feature of our measure, facilitates this
kind of analysis. First, following other work, model 3 in table 2
uses the president’s ideal point (DW-NOMINATE Common
Space) as a proxy for agency preferences, given his or her
ability to control executive branch behavior through politi-
cization and centralization strategies (Moe 1985).

Model 4 uses the Chen and Johnson (2015) estimates to
measure agency preferences, which are based on the campaign
donations of employees in agencies. These scores are scaled in
the same space as DW-NOMINATE, allowing easy compari-
son to congressional preferences. Fundamentally, this measure
differs from the subcommittee chair-president distance mea-
sure in that it characterizes the preferences of agency employ-
ees. If presidents unsuccessfully control agencies, then we would
expect that subcommittee chairs would be responsive to agency
preferences measured in this way. If, however, presidents are
able to work their will over agencies, we may see smaller or
insignificant relationships between congressional and agency
preferences using the Chen and Johnson measure.

It is also possible that the political leadership of an agency
has preferences divergent from the president’s, and the sub-
committee chair is responsive to appointee ideology instead.
To explore this possibility, we use ideal points estimated by
Bonica, Chen, and Johnson (2015) based on the financial con-
tributions of presidential appointees with Senate confirmation
(PAS) to federal candidates for Congress and the presidency.
We take the mean PAS ideology in the agency to construct a
measure of distance between the subcommittee chair (using the
donation-based measure) and the cadre of appointees in the
agency in order to explore its relationship with discretion in
model 5. Altogether, this yields three different operationaliza-
tions of subcommittee-agency distance, as represented across
the respective columns of table 2. All models include full con-
trols and sets of fixed effects.
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In model 3, we see a strong, negative correlation between
ideological distance and the level of discretion granted to
agencies. A standard deviation increase in the president’s
ideological distance to the subcommittee chair significantly
decreases the amount of discretion given to the executive
branch by 8.6%.

This is not the case in model 4, which measures the distance
between the chair of the subcommittee and agency employees.
The coefficient is actually positive, although the estimate is
extremely imprecise (p p :333). Model 4 has fewer obser-
vations because of the coverage of the Chen and Johnson ideal
points. Finally, in model 5, we estimate a negative relationship
between discretion and the subcommittee chair’s distance from
an agency’s PAS employees, in line with expectations; how-
ever, it is not statistically significant at conventional levels
(p p :115). Note that this insignificance is not simply due to
a smaller number of observations alone. Using the president’s
campaign finance score to measure Congress-president dis-
tance on the same set of agencies yields statistically significant
results (b p 20:09, p p :004).

In combination, these results suggest that the appropria-
tions subcommittees are responsive to the preferences of the
president but not necessarily those of agency employees as
a whole. This is consistent with the notion that presidential
tools of bureaucratic control loom large in the minds of ap-
propriators and are at least perceived to be effective in con-
trolling agency behavior. These powers likely go beyond
appointments to include centralization of policy making in the
White House via, for instance, regulatory review by the Office
of Information and Regulatory Affairs.

Overall, these tests provide important systematic results on
how presidential influence over the bureaucracy alters con-
gressional incentives for discretionary grants. Although many
theories have produced empirical hypotheses that have sug-
gested such an effect, they have mostly gone untested. Previous
measures of discretion make it difficult to disentangle grants to
specific agencies, which is not the case with our proposed
measure. Further, such measures yield observations that may
be sporadic and subject to unmodeled selection processes. The
annual nature of the appropriations process and the possibility
of within-agency tests with our measure alleviates many of
these concerns. We hope that these two particular tests are just
the beginning of a wide range of theory-driven empirical ex-
plorations with our proposed measure.

DISCUSSION AND CONCLUSION
Discretion is among the most important concepts in
separation-of-powers politics and interbranch policy making.
Executive activities ranging from enforcement to regulation
to even so-called unilateral actions require discretionary
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grants from Congress. The degree to which executive branch
actors independently influence policy is in large part shaped
by levels of discretion. Because of its centrality in separation-
of-powers politics, a rich theoretical literature has emerged
around the concept of discretion, yielding a number of in-
teresting, sometimes conflicting, empirical hypotheses. The
empirical literature on discretion has grown far more slowly
relative to the theoretical one because of the difficulties in-
herent in measuring this concept. To more fully understand
these topics, it is vitally necessary to have reliable measures of
discretion that can be used to evaluate theories that incor-
porate it.

We introduce a new measure of discretion based on the
annual appropriations process. Our measure provides in-
sights into one of the most important ways that Congress
adjusts agency discretion. The measure also has a number of
properties that make it ideal for testing theories of delegation
and discretion. First, it accounts for both conceptual aspects of
discretion—delegation and constraint—in a systematic, co-
herent way. Second, focusing on the appropriations process
has both substantive and pragmatic benefits. Substantively,
the power of the purse is among the most significant sources
of authority for Congress as well as an important arena in
which serious policy questions are litigated and decisions are
made. As such, an appropriations-centric measure of discre-
tion captures meaningful conflict over some of the most im-
portant policies in the United States. This is particularly true
in an era of deep polarization, when enacting policy through
the normal legislative authorizations process has become
extremely difficult.

On the pragmatic side, appropriations is a fairly routinized
process occurring every year. This allows us to develop con-
sistent measures of discretion for each agency in every year.
Appropriations are “must pass” legislation. If Congress fails to
act, the government—or parts of it—will shut down. But, the
authorizations process, for instance, reflects the dysfunctions
of Congress fully. Authorizations routinely lapse for years on
end, and there may be significant selection issues surrounding
when authorizing legislation passes Congress. These issues do
not arise when focusing on appropriations. This is not to
suggest that understanding the dynamics of discretion in the
authorizing process is unimportant; rather, we simply note
that it complicates the ability of a measure based on it to offer
credible analyses of theories of discretion.

Third, our measure makes it easy to attribute discretion to
specific agencies. Authorizing legislation tends to focus on
many agencies at once, making it difficult to separate the levels
of discretion given to one agency or another. But, appro-
priations are (more or less) neatly separated by program and
agency. Because of this, it is straightforward to measure levels
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of discretion given to agencies over time. Finally, the repeated
nature of the appropriations process, as well as the easy attri-
bution of discretion to agencies, allows us to easily track both
increases and decreases in the level of discretion afforded to
agencies. Scholars have long debated time trends in discre-
tionary grants from Congress to the executive. However, ex-
isting measures of discretion do not shed much light on this
question. In particular, a focus on authorizing legislation leads
to a focus on potentially one-off pieces of legislation that may
or may not be revisited in the future. While one can certainly
look at averages over time, these may elide the changing
composition of policy areas or agencies on which legislation
focuses, potentially confounding conclusions about trends.
This is not the case with our proposed measure.

As demonstrated, these strengths in our measurement
strategy facilitate clear-cut and more credible testing of hy-
potheses about the role of political control and agency design in
structuring congressional decisions about discretion. We find
that presidential control looms large in these decisions, offering
an important empirical contribution to the literature on dis-
cretion given the amount of theoretical work on this topic.
These tests demonstrate just one way our measure can be used
in evaluating a wide range of previously untested theories
pertaining to separation-of-powers politics and policy making.

Despite its strengths, there are drawbacks to our measure.
First, in focusing on appropriations, it cannot account for
direct-spending programs, which have become larger portions
of federal outlays over time. Second, because appropriations
are aimed at many particular programs within agencies, our
measure speaks to a general discretionary attitude of the
committee toward the agency in a given year rather than the
level of discretion afforded to a particular function. Third, our
measure should not be seen as a replacement for measures that
are focused on the authorizations process or based on agency
design. Rather, it taps into a wholly different congressional
decision, albeit an important one. The tests in this article and
its appendixes demonstrate that the political dynamics of
discretion decisions are present in this process, but it is by no
means the only place where one might find them. Relatedly,
the measure does not capture features of agency structures that
might affect the discretion of agents. Instead, it is focuses on
how Congress treats agencies vis-à-vis discretion on a con-
tinuous basis. Finally, the measure makes a potentially strong
assumption about the correlation between length and con-
straint in committee reports (but one that is familiar to the
literature).

Overall, the measure of discretion we propose in this article
has strong validity and can be applied to a variety of questions
in the study of American politics. We hope that future scholars
will take this measure as a starting point for analyses of how
59.095.115 on July 25, 2019 06:09:42 AM
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bureaucrats respond to increases and decreases in discretion,
how presidential unilateralism in particular policy areas is
conditioned by the levels of discretion, the relationship be-
tween appointment decisions and bureaucratic discretion, how
armed conflict affects discretion decisions, and more. The in-
vestigation of these questions will provide new advances in the
study of discretion, bureaucracy, separation of powers, and
American politics more broadly.
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