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Appendix A – Summary Statistics and Variable Descriptions 

This appendix provides the summary statistics of all variables used in the analysis and a 

description of the independent variables. 

 
 

Table A1 – Summary Statistics, 1983 - 2010 

 
Mean Median 

Standard 
Deviation Min Max 

Dependent Variables 
     Significant EOs 15.61 15 6.33 7 30 

Authority-Granting EOs 7.82 8 4.21 2 21 
Non Authority-Granting EOs 7.79 7 4.64 1 18 
Labor-Related EOs 1.25 1 1.51 0 6 
Environmental-Related EOs 1.25 1 1.60 0 6 
Significant Agency Final Rules 458.86 305.5 283.31 174 1025 
Dept. of Labor Rules 17.14 17 10.24 4 44 
EPA Rules 38.93 36.5 16.53 14 75 
      
Independent Variables of 
Interest 

     President-Court Split 0.54 1 0.51 0 1 
Percentage of Justices from the 
Opposing Party of President 0.47 0.44 0.26 0.11 0.89 
D(President, Court) 0.87 0.80 0.22 0.51 1.26 
President-D.C. Circuit Split 0.60 1 0.49 0 1 
Percentage of D.C. Circuit Judges 
from the President’s Party 0.53 0.55 0.17 0.22 1 
      
Control Variables 

     Divided Government 0.71 1 0.46 0 1 
D(President, Congress) 0.89 0.89 0.32 0.32 1.67 
Administration Change 0.11 0 0.31 0 1 
End of Term 0.14 0 0.36 0 1 
War 0.18 0 0.39 0 1 
Trend 13.5 13.5 8.23 0 27 
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Table A2 – Description of Independent Variables  

Variable Names Description 

D(President, Court) 
Absolute distance between the ideal points of the president and the 
Supreme Court median, using Bailey scores 

D(President, Congress) 
Absolute distance between the ideal points of the president and the 
median member of Congress, averaged across the House and the 
Senate, using Bailey scores 

President-Court Split 
1 if the president and the majority of the Supreme Court are from 
opposing political parties; 0 if they are from the same party. 

Percentage of Justices from 
Opposing Party 

The percentage of Supreme Court justices that were appointed by 
presidents of the opposite party as the current president 

President-D.C. Circuit Split 
1 if the president and majority of the D.C. Circuit are from the same 
party (as measured by appointing president); 0 if from opposing 
parties 

Percentage of D.C. Circuit 
Judges from Opposing Party 

The percentage of active D.C. Circuit judges that were appointed by 
presidents of the opposite party as the current president 

Divided Government 
1 if the president and either the House or the Senate are from opposing 
parties; 0 otherwise 

Administration Change 
1 if first year of new president of opposing party of previous 
president; 0 otherwise 

End of Term 1 if last year of outgoing president; 0 otherwise 

War 
1 if Persian Gulf War (1990-1991) and beginning of wars in 
Afghanistan and Iraq (2001 – 2003) 

Trend 0 in the first year, 1 in the second year, etc 
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Figure A1: Significant Executive Orders and Agency Rules, 1983 – 2010 
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Appendix B – Robustness Checks 
 

Insignificant Executive Orders (Table B1) 

This table reveals that the president’s ideological distance to the Supreme Court does not 

significantly impact the number of insignificant executive orders that he issues per year (about 

26 per year). This analysis confirms that the coding scheme for significance is isolating policy-

substantive executive orders. 

 
Table B1 – The Effect of President-Court Distance on  

Insignificant Executive Orders, 1983 – 2010 

 
1 2 3 

President-Court Split 0.09 (0.08)   
Percent Justices from 
Opposing  Party  

0.13 (0.15)  

Divided Government -0.11 (0.10) -0.11 (0.10)  
D(President, Court)   0.20 (0.34) 
D(President, Congress)   -0.13 (0.27) 
Administration Change -0.01 (0.17) 0.00 (0.17) 0.01 (0.17) 
End of Term 0.16 (0.07) 0.17 (0.08) 0.17 (0.08)** 
War 0.05 (0.12) 0.05 (0.13) 0.07 (0.14) 
Trend -0.03 (0.01)** -0.03 (0.01)** -0.03 (0.01)** 
Intercept 3.67 (0.14)** 3.62 (0.17) ** 3.55 (0.49)** 
N 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

Significant Executive Orders, Excluding Courts Criteria (Table B2) 

One potential problem with the coding scheme for significant executive orders is that 

there could be possible endogeniety issues with the criterion involving EO mention in federal 

court cases. Therefore, as a robustness check I exclude the criteria requiring that the order be 

mentioned in two federal court cases or mentioned in two law review articles (given that the law 
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review articles often mention executive orders involving court cases). Thus, executive orders in 

this analysis are deemed significant if they meet two out of the remaining three non-courts 

related criteria. The analysis with these newly identified executive orders is reported in Table B2, 

showing that the main results hold. 

 
Table B2 – The Effect of President-Court Distance on  

Selected Significant EOs (excluding courts criteria), 1983 – 2010 

 
1 2 3 

President-Court Split 0.37 (0.14)**   
Percent Justices from 
Opposing  Party  

0.70 (0.27)  

Divided Government -0.13 (0.13) -0.11 (0.13)  
D(President, Court)   0.53 (0.30)* 
D(President, Congress)   -0.13 (0.33) 
Administration Change 0.41 (0.09)** 0.39 (0.09)** 0.44 (0.12)** 
End of Term 0.19 (0.14) 0.22 (0.15) 0.17 (0.18) 
War 0.49 (0.13)** 0.53 (0.14)** 0.42 (0.16) 
Trend 0.00 (0.01) 0.01 (0.01) 0.00 (0.01) 
Intercept 2.24 (0.16)** 1.93 (0.25) ** 1.93 (0.50)** 
N 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 
 

Economically Significant Rules (Table B3) 

Another possible concern with the main analysis could be the coding of significant rules 

reviewed by OIRA. As an alternative, I run the analysis on economically significant rules, 

defined as those rules that have at least a $100 million impact on the economy (similarly defined 

as a “major” rule under EO 12291). One advantage of this type of rule is that it has been more or 

less consistently measured by OIRA across time. However, one disadvantage is that there are 

relatively few of these issued per year. Nevertheless, the main results hold – the president’s 

distance to the Supreme Court significantly decreases economically significant rules. However, 
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these results hold only with the ideal point measure estimates of distance, probably due to the 

increased variation this measure offers. 

 
Table B3 – The Effect of President-Court Distance on 

Economically Significant Final Rules	

 
1 

D(President, Court) -0.60 (0.32)* 
D(President, Congress) -0.53 (0.25)** 
Administration Change -0.04 (0.11) 
End Term 0.57 (0.14)** 
War 0.18 (0.14) 
Trend 0.00 (0.01) 
Intercept 4.61 (0.49)** 
N 28 

Negative binomial coefficients reported with robust standard errors 
in parenthesis.* p < .10, ** p < .05, two-tailed test. 

	
	
 

Post-1993 and Republican President Controls (Table B4) 

An additional problem with the rulemaking analysis included in the paper is that 

Clinton’s executive order (EO 12866) narrowed the scope of rules OIRA reviewed after 1993 

from all rules to just significant ones. While I account for this change by coding for significant 

rules before 1994, I include a dummy variable for this period following the executive order’s 

change. Table B4 shows that the main results still hold with the inclusion of this control. 

Additionally, I control for the party of the president and also find that the main results hold. 
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Table B4 – The Effect of President-Court Distance on 
Significant Final Rules, with Post-93 and GOP President Controls	

 
1 2 3 

D(President, Court) -0.61 (0.21)** -1.04 (0.30)** -0.68 (0.22)** 
D(President, Congress) -0.39 (0.17)** -0.53 (0.20)** -0.39 (0.16)** 
Administration Change -0.16 (0.08)* 0.31 (0.29) -0.20 (0.07)** 
End Term 0.34 (0.06)** 0.42 (0.09)** 0.34 (0.06)** 
War 0.20 (0.05)** 0.14 (0.10) 0.20 (0.05)** 
Post-93 -1.11 (0.13)**  -1.21 (0.10)** 
GOP President  0.66 (0.23)** -0.16 (0.09)* 
Trend 0.01 (0.01) -0.02 (0.01)** 0.00 (0.01) 
Intercept 7.40 (0.32)** 7.31 (0.54)** 7.60 (0.36)** 
N 28 28 28 

Negative binomial coefficients reported with robust standard errors 
in parenthesis.* p < .10, ** p < .05, two-tailed test. 

 
 

Executive Orders by Policy Domain and Source of Authority (Table B5 and 

B6) 

These tables explore other possible hypotheses concerning the Court’s impact on 

executive orders. Previous literature argues that courts and Congress generally defer to the 

president in areas of foreign policy (Cooper 2002; Genovese 1980; Wildavsky 1966). Therefore, 

the president’s relationship to the Court should matter the most for executive orders concerning 

domestic policy, since he is given deference in foreign policy. This is exactly what the analysis 

below shows. The president’s distance to the Court only significantly increases domestic policy-

related executive orders but not those related to foreign policy (Table B5). 
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Table B5 – The Effect of President-Court Distance  
on Significant Executive Orders, by Policy Domain 

 
Domestic Domestic Foreign Foreign 

President-Court Split 0.47 (0.23)** 
 

0.20 (0.23)  
Divided Government 0.19 (0.19) 

 
-0.43 (0.21)**  

D(President, Court)  1.16 (0.57)**  0.00 (0.65) 
D(President, Congress)  0.21 (0.47)  -0.29 (0.54) 
Administration Change 0.88 (0.17)** 0.85 (0.20)** -0.34 (0.19)* -0.26 (0.30) 
End of Term 0.32 (0.30) 0.37 (0.32) 0.23 (0.30) 0.10 (0.30) 
War 0.17 (0.27) 0.16 (0.29) 0.64 (0.24)** 0.55 (0.27) 
Trend 0.01 (0.01) 0.00 (0.01) -0.01 (0.01) 0.01 (0.01) 
Intercept 1.52 (0.28)* 0.72 (0.87) 2.02 (0.28)** 1.93 (0.98)** 
N 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 
 

Additionally, some hypothesize that the courts are most likely to uphold an executive 

order if it is based on specific grants of statutory authority (Howell 2003). Accordingly, the 

president’s relationship to the courts should matter the most for executive orders that do not cite 

specific statutes, but instead evoke vague claims of constitutional authority. Consistent with 

these expectations, I find that the president’s distance to the Court significantly increases 

executive orders that cite vague sources of authority and not ones claiming specific statutory 

authority (Table B6). Of the significant orders, 179 were related to foreign policy (41% of all 

significant orders) and 258 were related to domestic policy (59%). Fifty-seven orders were based 

on recent claims of statutory authority (13%) and 380 were based on vague claims of authority 

(87%). 
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Table B6 – The Effect of President-Court Distance  
on Significant Executive Orders, by Source of Authority 

 
Vague Vague Specific Specific 

President-Court Split 0.18 (0.07)** 
 

0.29 (0.33)  
Divided Government -0.10 (0.08) 

 
-0.19 (0.47)  

D(President, Court)  0.30 (0.20)  1.42 (0.96) 
D(President, Congress)  -0.15 (0.18)  0.43 (0.67) 
Administration Change 0.24 (0.09)** 0.23 (0.08)** -0.76 (0.80) -0.67 (0.85) 
End of Term 0.17 (0.06)** 0.18 (0.07)** 0.89 (0.41)** 0.84 (0.41)** 
War 0.18 (0.07)** 0.18 (0.09)** 0.12 (0.52) 0.16 (0.57) 
Trend -0.02 (0.00)** -0.02 (0.00)** -0.01 (0.02) -0.01 (0.02) 
Intercept 3.86 (0.11)** 3.72 (0.30)** 0.69 (0.57) -0.99 (1.25)** 
N 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

Commerce-Related Policy (Table B7) 

This table shows the impact of the president’s distance to the Supreme Court in policy 

related to commerce. Between 1983 and 2010, the president issued 25 significant executive 

orders related to commerce (8% of all significant orders), while the Department of Commerce 

issued 870 significant final rules (7%). I present this conservative issue area as an alternative to 

the more liberal labor and environmental policy areas explored in the text. As shown below, the 

results confirm the analysis in these previous issue areas. In other words, as the president and the 

Supreme Court grow more ideologically distant, the president is significantly more likely to issue 

executive orders related to commerce while the Department of Commerce is more likely to issue 

fewer rules. Thus, these results demonstrate that the findings in labor and environmental 

policymaking are not biased by the liberalness of the policy area but are found in conservative 

areas as well. 
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Table B7 – The Effect of President-Court Distance on Commerce-Related Policy 

 

Dept. of 
Commerce Rules 

Dept. of 
Commerce Rules 

Commerce-
Related EOs 

Commerce-
Related EOs 

President-Court Split -0.51 (0.29)* 
 

1.10 (0.61)*  
Divided Government -0.24 (0.44) 

 
-0.08 (0.59)  

D(President, Court)  -2.08 (0.85)**  1.56 (1.57) 
D(President, Congress)  -0.62 (0.78)  -1.83 (1.44) 
Administration Change 0.75 (0.65) 0.81 (0.58) 0.36 (0.77) -0.08 (0.69) 
End of Term 0.68 (0.21)** 0.63 (0.22)** 0.70 (0.75) 1.17 (0.67)* 
War 0.28 (0.39) 0.16 (0.34) 0.29 (0.75) 0.77 (0.85) 
Trend -0.07 (0.02)** -0.06 (0.01)** -0.05 (0.04) -0.06 (0.04) 
Intercept 4.29 (0.48)** 6.18 (0.1.39)** -0.18 (0.76) 0.62 (2.25) 
N 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

Congressional Controls (Tables B8 – B10) 

These tables explore the impact of various congressional variables on significant 

executive orders. Percent Majority Party is the percentage of members in the majority party, 

averaged across the House and the Senate. While I do find that the president issues significantly 

fewer executive orders as the percentage of his copartisans decrease in Congress, I find that for 

the most part these other variables measuring the composition of Congress have an insignificant 

impact on executive orders (Table B8). These findings are consistent with the results presented 

in the paper, yet run counter to previous research that finds executive order use should increase 

when the president faces an opposition or fragmented Congress (Howell 2003; 2005).  
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Table B8 – The Effect of Congressional Variables on Significant  
Executive Orders (without Courts), 1983 - 2010 

 
1 2 3 4 

Divided Government -0.09 (0.17)    
Percent Justices from 
Opposing Party 

 
-3.09 (1.64)* 

 
 

Percent Majority Party    -2.15 (2.54)  
D(President, Congress)   

 
-0.46 (0.34) 

Administration Change 0.55 (0.14)** 0.39 (0.15)** 0.61 (0.17)** 0.43 (0.17)** 
End of Term 0.25 (0.22) 0.36 (0.23) 0.21 (0.21) 0.35 (0.23) 
War 0.21 (0.11)* 0.28 (0.11)** 0.14 (0.11) 0.35 (0.16)** 
Trend 0.01 (0.01) 0.00 (0.01) 0.01 (0.01) 0.01 (0.01) 
Intercept 2.55 (0.23)** 4.16 (0.91)** 3.70 (1.43)** 2.92 (0.35)** 
N 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 
 

One possible reason for this apparent disparity could be divergence in the years explored 

in the analyses. Previous studies tend to focus on presidential orders beginning since the 1940s, 

while this study explores executive orders beginning in a later decade. Again, I begin the 

analysis with 1983 due to the constraints in measuring rulemaking further back in time. 

However, when examining significant executive order use since 1953 in Table B9, I find that 

divided government corresponds to significantly fewer orders – consistent with previous 

findings. Additionally, executive order use decreases as the percentage of the president’s co-

partisans in Congress also decreases. Yet, the other congressional measures fail to reach 

statistical significance. 

Finally, when including court ideology into these models (Table B10), I find that the 

president’s distance to the Supreme Court significantly increases executive order use across these 

various congressional measures. These results demonstrate the robustness of the main results 

even when extending the analysis back to 1953, yet call into question the robustness of previous 

models of executive orders that do not account for the courts. In light of these results, further 
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theorizing on the role of Congress in constraining presidential policymaking is needed. However, 

because the impact of the president’s relationship to the courts is consistent across all of these 

specifications, it supports the claim that the courts are indeed an important determinant in 

presidential decision-making.  

 
Table B9 – The Effect of Congressional Variables on Significant  

Executive Orders (without Courts), 1953 - 2010 

 
1 2 3 4 

Divided Government -0.29 (0.11)**    
Percent Justices from 
Opposing Party 

 
-2.24 (0.67)** 

 
 

Percent Majority Party    1.75 (1.15)  
D(President, Congress)   

 
0.15 (0.20) 

Administration Change 0.28 (0.10)** 0.26 (0.10)** 0.35 (0.09)** 0.36 (0.10)** 
End of Term 0.22 (0.18) 0.25 (0.16) 0.16 (0.20) 0.18 (0.21) 
War 0.16 (0.09)* 0.19 (0.09)** 0.12 (0.09) 0.12 (0.09) 
Trend 0.01 (0.00)** 0.01 (0.00)** 0.01 (0.00)** 0.01 (0.00)** 
Intercept 2.54 (0.15)** 3.45 (0.37)** 1.35 (0.65)** 2.28 (0.19)** 
N 58 58 58 58 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 
 

Table B10 – The Effect of Congressional Variables on Significant  
Executive Orders (with Courts), 1953 - 2010 

 
1 2 3 4 

D(President, Court) 0.74 (0.15)** 0.71 (0.13)** 0.72 (0.19)** 0.72 (0.20)** 
Divided Government -0.30 (0.09)**    
Percent Justices from 
Opposing Party 

 
-2.22 (0.47)** 

 
 

Percent Majority Party    1.66 (0.89)*  
D(President, Congress)   

 
0.06 (0.14) 

Administration Change -0.02 (0.15) -0.03 (0.13) 0.06 (0.13) 0.07 (0.14) 
End of Term 0.32 (0.12)** 0.35 (0.11)** 0.25 (0.15) 0.28 (0.16)* 
War 0.35 (0.09)** 0.36 (0.11)** 0.31 (0.10)** 0.30 (0.10)** 
Trend 0.00 (0.00) 0.00 (0.00) 0.00 (0.00) 0.00 (0.00) 
Intercept 2.18 (0.12)** 3.09 (0.25)** 1.04 (0.54)* 2.00 (0.16)** 
N 58 58 58 58 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 
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Judicial Common Space Scores (Table B11) 

While the main analysis uses partisan measures of the president’s alignment with the 

D.C. Circuit, this section alternatively explores an ideological measure, using Judicial Common 

Space (JCS) scores (Epstein et. al 2007). As such, D(President, D.C. Circuit)-JCS is measured as 

the absolute distance between the JCS ideal point of the median judge on the D.C. Circuit and 

that of the president. Similarly, D(President, Congress)-JCS is the absolute distance between the 

the president and the median member of Congress, averaged across both chambers. As Table 

B11 shows, the results of the main analysis generally hold when using this alternative measure.  

 
Table B11 – The Effect of President-D.C. Circuit Court Distance (Judicial Common Space) on  

Significant Rules and Executive Orders, 1983 – 2008 

 
Rules Rules EOs EOs 

D(President, D.C. Circuit)-JCS -0.59 (0.10)** -0.65 (0.08)** 0.35 (0.17)** 0.27 (0.17) 
Divided Government -0.20 (0.15)  -0.20 (0.14)  
D(President, Congress)-JCS  -0.66 (0.61)  -1.13 (0.63)* 
Administration Change 0.18 (0.35) 0.17 (0.40) 0.50 (0.10)** 0.41 (0.12)** 
End of Term 0.48 (0.12)** 0.46 (0.12)** 0.33 (0.17)* 0.37 (0.17)** 
War 0.15 (0.12) 0.12 (0.12) 0.32 (0.16)** 0.30 (0.15)** 
Trend -0.07 (0.01)** -0.07 (0.01)** 0.01 (0.01)* 0.01 (0.01) 
Intercept 7.22 (0.17)** 7.45 (0.41)** 2.37 (0.21)** 2.91 (0.43)** 
N 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 
 

 

Cabinet v. Independent Agency Rules (Tables B12 and B13) 

The main analysis uses a measure of significant agency rules based on those submitted to 

OIRA from both cabinet and independent agencies. However, concerns may arise when using the 

president as a proxy for independent agency preferences who are designed to be more insulated 
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from presidential control. Thus, the president-court distance measures may not capture the 

preferences of independent agencies as well. Accordingly, I subset the data and run the analysis 

on just significant Cabinet and White House agency rules (about 65% of all rules) in Table B12, 

as well as independent agency rules in Table B13. The results remain robust for both types of 

agencies.  

Table B12 – The Effect of President-Court Distance on Significant White House and Cabinet 
Department Rules 

 
1 2 3 4 5 

President-Court Split -0.40 (0.13)** 
 

   
Percent Justices from 
Opposing Party  -0.87 (0.24)** 

  
 

President-DC Circuit Split   -0.35 (0.12)**   
Percent DC Judges from 
Opposing Party   

 -1.80 (0.50)** 
 

Divided Government -0.35 (0.19)* -0.35 (0.18)* -0.29 (0.21) -0.43 (0.18)**  
D(President, Court)  

 
  -1.89 (0.37)** 

D(President, Congress)     -0.63 (0.33)* 
Administration Change 0.20 (0.30) 0.25 (0.31) 0.13 (0.28) 0.22 (0.25) 0.30 (0.33) 
End of Term 0.66 (0.14)** 0.59 (0.12)** 0.55 (0.15)** 0.56 (0.12)** 0.58 (0.11)** 
War 0.34 (0.21)* 0.27 (0.20) 0.31 (0.14)** 0.29 (0.14) 0.25 (0.15) 
Trend -0.06 (0.01)** -0.06 (0.01)** -0.06 (0.01)** -0.07 (0.01)** -0.04 (0.00)** 
Intercept 6.56 (0.23)** 6.93 (0.22)** 6.71 (0.20)** 7.62 (0.34)** 8.20 (0.60)** 
N 28 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 
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Table B13 – The Effect of President-Court Distance on Significant Non-Cabinet Agency Rules 

 
1 2 3 4 5 

President-Court Split -0.30 (0.12)** 
 

   
Percent Justices from 
Opposing Party  -0.62 (0.22)** 

  
 

President-DC Circuit Split   -0.25 (0.11)**   
Percent DC Judges from 
Opposing Party   

 -1.11 (0.46)** 
 

Divided Government -0.26 (0.19) -0.26 (0.16)* -0.22 (0.18) -0.30 (0.16)**  
D(President, Court)  

 
  -1.62 (0.25)** 

D(President, Congress)     -0.74 (0.29)** 
Administration Change 0.17 (0.23) 0.21 (0.24) 0.13 (0.22) 0.18 (0.22) 0.18 (0.21) 
End of Term 0.35 (0.09)** 0.30 (0.09)** 0.27 (0.11)** 0.30 (0.01)** 0.34 (0.01)** 
War -0.04 (0.17) -0.09 (0.17) -0.06 (0.13) -0.05 (0.13) -0.08 (0.13) 
Trend -0.07 (0.01)** -0.08 (0.01)** -0.08 (0.01)** -0.08 (0.01)** -0.05 (0.00)** 
Intercept 6.04 (0.17)** 6.31 (0.19)** 6.15 (0.17)** 6.69 (0.29)** 7.73 (0.46)** 
N 28 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

Constrained Court Measure (Table B14) 

One downside to the ideological distance measures used in the main analysis is that they 

only account for the distance between two political actors at a time without accounting for their 

position in relation to the third actor. The relative position of the actors could possibly have an 

influence on how constrained they are beyond just their absolute distance to one another. In 

Table B14, I measure this sort of constraint to see if it has an impact on the number of rules and 

executive orders issued per year. Specifically, I examine how constrained the Supreme Court is 

in relation to the other political actors given that the policy tools examined are theorized to be 

dependent upon the threat of Court action. As such, Constrained Court is measured as 1 if the 

ideal point of the Supreme Court is in between that of the president and Congress; 0 otherwise. 
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The results show that when the Court is constrained, agencies are able to issue more rules and the 

president issues fewer executive orders. These findings are consistent with the theory.  

Table B14 – The Effect of a Constrained Court on  
Significant Executive Orders, 1983 – 2010 

 
Rules Rules EOs EOs 

Constrained Court 0.36 (0.12)** 0.38 (0.11)** -0.31 (0.17)* -0.31 (0.17)* 
Divided Government  -0.37 (0.17)**  -0.11 (0.15) 
Administration Change 0.28 (0.28) 0.14 (0.24) 0.48 (0.12)** 0.45 (0.12)** 
End of Term 0.43 (0.11)** 0.55 (0.12)** 0.27 (0.18) 0.31 (0.17)* 
War 0.14 (0.19) 0.20 (0.20) 0.35 (0.15)** 0.38 (0.15)** 
Trend -0.05 (0.01)** -0.06 (0.01)** 0.01 (0.01) 0.00 (0.01) 
Intercept 6.34 (0.15)** 6.70 (0.24)** 2.66 (0.16) ** 2.77 (0.21)** 
N 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

Executive Orders and Memoranda (Table B15) 

  Recent scholars have argued that presidents use memoranda in much the same way as 

they use executive orders (Cooper 2002; Lowande 2014). However, unlike executive orders, they 

are not all published in the Federal Register and they may lack the same legal authority (Cooper 

2002). For these reasons, I choose to only focus on executive orders in the main analysis. 

However, as a robustness check I replicate the analysis on the total number of memoranda 

(column 1) and the combined number of memoranda and significant executive orders (column 2) 

as dependent variables in Table B15. I find the same results for memoranda as I do for executive 

orders. That is, as the president and court become ideologically distant, the president issues more 

memoranda and executive orders. These results offer further support for the theory. 
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Table B15 – The President-Court Distance on  
Memorandum and Executive Orders, 1983 – 2010 

 
Memos Memos and EOs 

D(President, Court) 1.27 (0.36)** 1.02 (0.32)** 
D(President, Congress) -0.13 (0.37) -0.27 (0.31) 
Administration Change -0.59 (0.26)** -0.25 (0.12)** 
End of Term 0.38 (0.22)* 0.35 (0.16)** 
War 0.40 (0.11)** 0.37 (0.09)** 
Trend 0.04 (0.01)** 0.03 (0.01)** 
Intercept 2.24 (0.60) ** 2.98 (0.52)** 
N 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

USDA and HHS Rules (Table B16) 

This section examines the regulatory activities of the Departments of Agriculture 

(USDA) and Health and Human Service (HHS). In addition to the EPA and the DOL (see Table 

4 of the manuscript), these two other agencies tend to engage in the most rulemaking compared 

to other executive branch agencies. Previous research finds that agencies with a larger workload 

tend to face longer OIRA reviews, thus delaying the regulatory process (Bolton, Potter, and 

Thrower, forthcoming). As a robustness check, I test to see whether these slower moving 

agencies still respond to changes in president-Court alignment in the same ways as other 

agencies. Table B16 reaffirms these results, showing that as the president and Court become 

ideologically distant, both the USDA and HHS produce fewer rules per year. Additionally, the 

results are robust to the exclusion of rules from all of these agencies (not shown), demonstrating 

that the results of the analysis are not being driven by certain agencies that produce a greater 

number of rules. 
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Table B16 – The Effect of President-Court Distance on the Department of  
Agriculture and the Department of Health and Human Services Rules, 1983 – 2010 

 
USDA HHS 

D(President, Court) -1.12 (0.42)** -0.81 (0.33)** 
D(President, Congress) -0.80 (0.33)** 0.03 (0.39) 
Administration Change 0.20 (0.28) -0.04 (0.20) 
End of Term 0.44 (0.14)** 0.42 (0.14)** 
War 0.20 (0.16) 0.16 (0.13) 
Trend -0.07 (0.00)** -0.02 (0.01)** 
Intercept 6.60 (0.63) ** -2.94 (0.28)** 
N 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 

 

Rules Requiring Regulatory Flexibility Analysis (Table B17) 

In addition to regulations produced by certain agencies, other rules also take longer to 

promulgate based on their complexity. One way to measure this is to examine those rules that are 

accompanied by regulatory flexibility analyses (RFA). By law, agencies must complete a report 

detailing how certain rules may be burdensome to small business and proposing ways to curtail 

these burdens. Column 1 examines only those rules that required a RFA in the analysis and finds 

that the president’s increasing distance to the courts still decreases the number of these rules. 

While this effect is statistically insignificant, it comes close to traditional levels of significance 

(p = 0.11). Column 2 shows that this effect remains negative and statistically significant when 

excluding these RFA rules from the analysis.  
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Table B17 – The Effect of President-Court Distance on Rules  
Requiring Regulatory Flexibility Analyses, 1983 – 2010 

 
Only RFA Rules Excluding RFA Rules 

D(President, Court) -1.46 (0.93) -1.91 (0.35)** 
D(President, Congress) -1.63 (0.80)** -0.58 (0.36) 
Administration Change -0.02 (0.54) 0.31 (0.29) 
End of Term 1.09 (0.48)** 0.46 (0.10)** 
War 0.79 (0.47)* 0.08 (0.14) 
Trend 0.01 (0.03) -0.05 (0.00)** 
Intercept 6.38 (1.33)** 8.61 (0.61)** 
N 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 

 
 

Excluding Economically Significant Rules (Table B18) 

This table shows the analysis of significant final agency rules, excluding those rules that 

qualify as economically significant (having at least a $100 million impact on the economy). The 

analysis yields the same results, across all distance measures, and demonstrates that the previous 

findings are not being driven by changes in the largest, most significant rules.  

 

Table B18 – The Effect of President-Court Distance on Significant  
Final Agency Rules, Excluding Economically Significant Rules 

 
1 2 3 4 5 

President-Court Split -0.31 (0.11)** 
 

   
Percent Justices from 
Opposing Party  -0.69 (0.20)** 

  
 

President-DC Circuit Split   -0.27 (0.10)**   
Percent DC Judges from 
Opposing Party   

 -1.35 (0.41)** 
 

Divided Government -0.29 (0.15)** -0.29 (0.14)** -0.25 (0.16)** -0.35 (0.14)**  
D(President, Court)  

 
  -1.55 (0.29)** 

D(President, Congress)     -0.59 (0.27)** 
Administration Change 0.14 (0.22) 0.18 (0.23) 0.09 (0.21) 0.15 (0.19) 0.20 (0.24) 
End of Term 0.48 (0.11)** 0.43 (0.09)** 0.40 (0.12)** 0.41 (0.09)** 0.43 (0.09)** 
War 0.25 (0.15)* 0.19 (0.15) 0.24 (0.11)** 0.23 (0.10)** 0.19 (0.11) 
Trend -0.06 (0.01)** -0.06 (0.01)** -0.06 (0.01)** -0.07 (0.01)** -0.04 (0.00)** 
Intercept 6.95 (0.18)** 7.25 (0.17)** 7.07 (0.16)** 7.75 (0.27)** 8.37 (0.48)** 
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N 28 28 28 28 28 
Negative binomial coefficients reported with robust standard errors in parenthesis. 

* p < .10, ** p < .05, two-tailed test 
 

Excluding Revoked Executive Orders (Table B19) 

This table shows the analysis of significant executive orders but omits the orders that are 

eventually revoked. Such revoked orders can be a measure of the ones that are the most salient 

and controversial. I find that even when excluding these most significant executive orders, the 

main results hold. This gives us further confidence that the results are not being driven by a 

handful of controversial orders, but rather that the orders coded as significant are actually 

responding to changes in president-court alignment.  

Table B19 – The Effect of President-Court Distance on Significant  
Executive Orders, Excluding Revoked Orders 

 
1 2 3 4 5 

President-Court Split 0.36 (0.14)** 
 

   
Percent Justices from 
Opposing Party  0.77 (0.27)** 

  
 

President-DC Circuit Split   0.25 (0.13)*   
Percent DC Judges from 
Opposing Party   

 0.87 (0.52)* 
 

Divided Government -0.03 (0.10) -0.02 (0.11) -0.07 (0.10) 0.01 (0.12)  
D(President, Court)  

 
  0.69 (0.33)** 

D(President, Congress)     -0.09 (0.23) 
Administration Change 0.26 (0.08)** 0.22 (0.08)** 0.33 (0.08)** 0.28 (0.11)** 0.25 (0.08)** 
End of Term 0.35 (0.18)** 0.39 (0.16)** 0.39 (0.22)* 0.35 (0.21)* 0.36 (0.20)* 
War 0.42 (0.14)** 0.49 (0.15)** 0.34 (0.11)** 0.30 (0.11)** 0.40 (0.15)** 
Trend 0.03 (0.01)** 0.04 (0.01)** 0.04 (0.01)** 0.04 (0.01)** 0.03 (0.01)** 
Intercept 1.64 (0.18)** 1.30 (0.27)** 1.60 (0.20)** 1.21 (0.39)** 1.27 (0.43)** 
N 28 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 
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Excluding Certain Executive Orders Used for Continuing Policy (Table B20) 

 One possible concern with the executive order analysis is the fact that some orders are 

issued frequently as a way to continue existing policy. Specifically, executive orders related to 

civil service, public lands, intelligence, foreign services and consular activities, military 

operation and discipline, government contracting, and civil rights are commonly used to continue 

policy in these areas (Cooper 2002; Mayer 2001). In order to ensure that these kinds of executive 

orders are not driving the main results, I run the analysis by excluding one of the previously 

mentioned policy area types in each column, with the exception of public land orders (there were 

no significant executive orders related to public lands during this time period). As expected, the 

effect of D(President, Court) remains positive and significant for the models that exclude civil 

service, intelligence and national security, foreign services, and government contracting. While 

the effect for the models that exclude civil rights and military operations is in the expected 

direction, it just barely misses the 10% level of significance. However, this effect is statistically 

significant for these exclusions when examining the alternative measures of president-court 

distance (not shown). Thus, on the whole, this provides further theoretical and empirical support. 

Table B20 – The Effect of President-Court Distance on Significant  
Executive Orders, Excluding Types Related to Continuing Policy Areas 

Excluded Type: 
Civil  

Service 
Civil  

Rights 
Intelligence 
and Security 

Foreign 
Service 

Military 
Operations 

Gov’t 
Contracting 

D(President, Court) 0.66 (0.35)* 0.52 (0.33) 0.62 (0.32)* 0.61 (0.34)* 0.54 (0.36) 0.60 (0.34)* 
D(President, Congress) -0.22 (0.33) -0.25 (0.32) -0.30 (0.32) -0.22 (0.32) -0.25 (0.34) -0.22 (0.32) 
Administration Change 0.41 (0.18)** 0.18 (0.23) 0.39 (0.12)** 0.39 (0.17)** 0.45 (0.13)** 0.34 (0.14)** 
End of Term 0.34 (0.20)* 0.41 (0.13)** 0.34 (0.19)* 0.33 (0.19)* 0.34 (0.22) 0.34 (0.19)* 
War 0.41 (0.18)* 0.38 (0.17)** 0.43 (0.16)** 0.39 (0.17)** 0.31 (0.17)* 0.40 (0.17)** 
Trend -0.00 (0.01) 0.01 (0.01) 0.00 (0.01) -0.01 (0.01) 0.01 (0.01) 0.00 (0.01) 
Intercept 2.12 (0.51)** 2.29 (0.49)** 2.26 (0.50)** 2.18 (0.51)** 2.17 (0.54)** 2.19 (0.51)** 
N 28 28 28 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 
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Excluding Executive Orders Used for Temporary Functions (Table B21) 

Additionally, I test to see whether the effect of president-court distance on executive 

orders remains robust to the exclusion of orders that serve temporary functions. In particular, 

presidents often use executive orders to create, alter, or terminate committees that often exist for 

transitory purposes. Additionally, other temporary executive order functions include creating a 

board of inquiry to investigate a labor dispute or responses to economic crises. Table B21 runs 

the analysis on executive orders by excluding each of these categories separately. Across each 

model, the effect of president-court distance remains positive and significant. This analysis 

demonstrates that the main results are not being driven by the issuance of executive orders for 

short-lived purposes. 

Table B21 – The Effect of President-Court Distance on Significant  
Executive Orders, Excluding Temporary Types Used for Temporary Purposes 

Excluded Type: Committees Board of Inquiry Economic 
D(President, Court) 0.73 (0.36)** 0.66 (0.35)* 0.68 (0.37)* 
D(President, Congress) -0.33 (0.37) -0.17 (0.32) -0.11 (0.34) 
Administration Change 0.23 (0.17) 0.42 (0.13) 0.46 (0.16)** 
End of Term 0.44 (0.17)** 0.33 (0.20)** 0.27 (0.20) 
War 0.44 (0.19)** 0.38 (0.14)** 0.37 (0.18)** 
Trend -0.00 (0.00) 0.01 (0.01) 0.01 (0.01) 
Intercept 2.09 (0.57)** 2.03 (0.50)** 1.87 (0.56)** 
N 28 28 28 

Negative binomial coefficients reported with robust standard errors in parenthesis. 
* p < .10, ** p < .05, two-tailed test 
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